
IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

MELISSA GASS, ASHLEY 
BENNETT, and ANDREW KOCH, 
individually and on behalf of all 
others similarly situated, 

Petitioners, 

v. 

52nd Judicial District, Lebanon 
County, 

Respondent. 

     No. 574 MD 2019 
     CLASS ACTION 
     Original Jurisdiction 

NOTICE TO PLEAD 

To the 52nd Judicial District, Lebanon County: You are hereby notified to 
file a written response to the Petitioners’ enclosed Application for Special Relief in 
the Nature of a Preliminary Injunction and Brief in Support Thereof within twenty 
(20) days from service hereof, or such other time as the Court prescribes, or 
judgment may be entered again you.  

You have been sued in court.  If you wish 
to defend against the claims set forth in 
the following pages, you must take 
action within twenty (20) days, or within 
the time set by order of the court, after 
this petition for review and notice are 
served, by entering a written appearance 
personally or by attorney and filling in 
writing with the court your defenses or 
objections to the claims set forth against 
you.  You are warned that if you fail to 
do so the case may proceed without you 
and a judgment may be entered against 
you by the court without further notice 
for any money claimed in the complaint 

or for any other claims or relief requested 
by the plaintiff.  You may lose money or 
property or other rights important to you. 
You should take this paper to your 
lawyer at once.  If you do not have a 
lawyer or cannot afford one, go to or 
telephone the office set forth below to 
find out where you can get legal help. 

Lebanon County Bar Association 
Lawyer Referral Service 
547 South Tenth Street 
Lebanon, PA 17042 
(717) 273-3113 

Received 10/9/2019 11:17:43 AM Commonwealth Court of Pennsylvania
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s/ Sara J. Rose 
Witold Walczak (PA ID No. 62976) 
Sara J. Rose (PA ID No. 204936) 
Andrew Christy (PA ID No. 322053) 
AMERICAN CIVIL LIBERTIES UNION  
    OF PENNSYLVANIA 
P.O. Box 23058 
Pittsburgh, PA 15222 
(412) 681-7736 
vwalczak@aclupa.org 
srose@aclupa.org 
achristy@aclupa.org 
 
Counsel for Petitioners 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

MELISSA GASS, ASHLEY 
BENNETT, and ANDREW KOCH, 
individually and on behalf of all 
others similarly situated, 
 

Petitioners, 
 

v. 
 

52nd Judicial District, Lebanon 
County, 
 

Respondent. 
 

 
 
 
 

     No. 574 MD 2019 
     CLASS ACTION 
     Original Jurisdiction 

 

PETITIONERS’ APPLICATION FOR SPECIAL RELIEF 
IN THE NATURE OF A PRELIMINARY INJUNCTION 

Petitioners, by counsel, hereby move pursuant to Rule 1532(a) of the 

Pennsylvania Rules of Appellate Procedure for special relief in the form of a 

preliminary injunction enjoining the Respondent, 52nd Judicial District, Lebanon 

County, from enforcing the Medical Marijuana Policy, No. 5.1-2019 & 7.4-2019 

(“the Policy”), which went into effect on October 1, 2019, until resolution of this 

litigation. In support of their application, Petitioners hereby incorporate the Class 

Action Petition for Review Addressed to the Court’s Original Jurisdiction filed in 

this action on October 8, 2019, along with the exhibits filed in support of the 

Petition for Review. Petitioners further state the following: 
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BACKGROUND 

1. As set forth more fully in the Petition for Review and the Brief in 

Support of Petitioners’ Application for Special Relief in the Nature of a 

Preliminary Injunction, filed in conjunction with this Application, Petitioners 

allege that the Policy violates the express terms of 35 Pa. Cons. Stat. § 

10231.2103(a) of the Medical Marijuana Act (“MMA”). 

2. The details of the Policy and its implementation are described in 

greater detail in the Petition for Review, incorporated herein. The core of the 

Policy is a blanket prohibition on the use of medical marijuana by individuals 

subject to court supervision, regardless of whether an individual is certified to do 

so under the MMA. The Policy was adopted as of September 1, 2019, and gave 

affected individuals 30 days to discontinue use of medical marijuana. The Policy 

provides for no exceptions.  

3. The individual Petitioners in this case have been directly injured by 

the adoption of the Policy by the 52nd Judicial District. When the Policy was 

adopted, medical marijuana patients under court supervision were given an 

untenable choice: cease using an effective treatment for their serious physical and 

mental health conditions, or risk a probation violation, revocation, or even 

incarceration. One of the Petitioners suffered multiple and severe seizures when 

she was forced to stop using medical marijuana. Another Petitioner, unable to 
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manage his chronic pain, is considering using prescription opioids again, despite 

his previous addiction struggles. Their experiences illustrate the immediate, 

irreparable harms already being caused by the Policy. 

4. While medical marijuana use remains illegal under federal law, states 

are free to enact their own laws governing medical marijuana. In 2016, the 

Pennsylvania General Assembly enacted the MMA and made the decision to allow 

individuals with certain serious medical conditions to use medical marijuana. The 

vote in favor of the bill was 149-46 in the House and 42–7 in the Senate. The 

General Assembly sought to provide residents of the Commonwealth with access 

to a “therapy that may mitigate suffering in some patients and also enhance [their] 

quality of life,” while also protecting patient safety by creating a highly regulated 

medical marijuana program. 35 P.S. § 10231.102. 

5. The MMA contains broad protections for patients from any form of 

punishment, or the denial of any rights or privileges, stemming from their use of 

medical marijuana. The MMA protects not only patients, but also doctors, 

caregivers, and others involved in the medical marijuana program from adverse 

actions. None of these actors “shall be subject to arrest, prosecution or penalty in 

any manner, or denied any right or privilege . . . solely for lawful use of medical 

marijuana.” 35 P.S. § 10231.2103(a). The Policy enacted by the 52nd Judicial 

District does exactly what this provision prohibits: It allows an individual’s 
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probation to be revoked for lawfully using medical marijuana under the MMA. The 

clear terms of the MMA alone justify an injunction of the Policy.  

6. Additionally, the 52nd Judicial District has no authority to require that 

medical marijuana patients comply with the federal Controlled Substances Act 

while under court supervision. Pennsylvania courts should be loath to “set aside [] 

existing rights or remedies in deference to uncertain federal law.” Miller v. SEPTA, 

103 A.3d 1225, 1236 (Pa. 2014). Because federal law does not preempt the MMA, 

the General Assembly was free to authorize the use of medical marijuana in the 

MMA.  

INJUNCTIVE RELIEF 

6. Petitioners move this Court for an Order declaring that the Policy of 

the 52nd Judicial District is prohibited by 35 P.S. § 10231.2103(a). To effectuate 

that ruling, Petitioners now seek a preliminary injunction restraining further 

enforcement and implementation of the Policy pending final determination of the 

case.  

7. Pursuant to Pennsylvania Rule of Appellate Procedure 1532(a), this 

Court may order special relief, including a preliminary or special injunction “in the 

interest of justice and consistent with the usages and principles of law.” The 

standard for obtaining a preliminary injunction under this rule is the same as that 
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for a grant of a preliminary injunction pursuant to the Pennsylvania Rules of Civil 

Procedure. Shenango Valley Osteopathic Hosp. v. Dep’t of Health, 451 A.2d 434, 

441 (Pa. 1982); Commonwealth ex rel. Pappert v. Coy, 860 A.2d 1201, 1204 (Pa. 

Commw. Ct. 2004). Preliminary injunctive relief may be granted at any time 

following the filing of a Petition for Review. See Pa. R. App. P. 1532(a).  

8. The factors for the Court to consider before issuing a preliminary 

injunction are as follows: 1) whether the injunction is necessary to prevent 

immediate and irreparable harm; (2) whether petitioners are likely to prevail on the 

merits; (3) whether greater injury would result from refusing the injunction than 

from granting it, and whether granting it will not substantially harm other 

interested parties; (4) whether the injunction will adversely affect the public 

interest; (5) whether the injunction will properly restore the parties to their status 

immediately prior to the issuance of the Order; and (6) whether the injunction is 

reasonably suited to abate the offending activity. See Summit Towne Ctr., Inc. v. 

Shoe Show of Rocky Mt., Inc., 828 A.2d 995, 1001 (Pa. 2003). 

9. Petitioners meet all of the elements for the entering of a preliminary 

injunction in this case. See id. 

10. First, an injunction is necessary to prevent immediate and irreparable 

harm. The Policy has already exacted significant harm, and will continue to do so, 

by forcing Petitioners to decide whether to continue medical treatment or risk the 
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revocation of their probation. All of the Petitioners initially complied with the 

Policy and suffered serious physical and mental health issues due to their cessation 

of medical marijuana. Petitioner Gass, however, decided to resume use of medical 

marijuana to control debilitating seizures, thus risking a possible probation 

violation under the challenged Policy as well as incarceration. 

11. Second, Petitioners are likely to prevail on the merits of their claim 

that the 52nd Judicial District exceeded its authority when it barred individuals 

under its supervision from using medical marijuana because that prohibition 

violates the MMA. This is an issue of first impression in this Court and affects not 

just Petitioners and others similarly situated in Lebanon County, but also medical 

marijuana patients under court supervision in many other counties in Pennsylvania. 

The MMA directs that no medical marijuana patient “shall be subject to arrest, 

prosecution or penalty in any manner, or denied any right or privilege, including 

civil penalty or disciplinary action by a Commonwealth licensing board or 

commission, solely for lawful use of medical marijuana,” 35 P.S. § 10231.2103(a), 

thus depriving the 52nd Judicial District of authority to impose a blanket condition 

of probation requiring medical marijuana patients to abstain from using the drug. 

12. Third, greater injury would result from refusing the injunction than 

from granting it, and granting it will not substantially harm any other interested 

parties. Prior to the adoption of the Policy, the 52nd Judicial District condoned 
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Petitioners’ use of medical marijuana while under court supervision. Probation 

officers did not discourage this conduct, and in fact made copies of their 

probationers’ medical marijuana cards.  On the other hand, Petitioners have already 

suffered—and will continue to suffer—serious physical and mental health 

consequences if they cannot use medical marijuana to treat their serious medical 

conditions.  

13. Fourth, the requested injunctive relief will not adversely affect the 

public interest. Petitioners here were lawfully using medical marijuana under the 

terms of the MMA. Indeed, they did so while on probation without issue or injury 

to the public interest until the adoption of the Policy. The public interest is best 

served by “respecting the power conferred by the electorate on the General 

Assembly.” Costa v. Cortes, 143 A.3d 430, 442 (Pa. Commw. Ct. 2016). The 

public’s interest has been harmed by this circumvention of the clear intent of the 

General Assembly, and will continue to be harmed, if this Policy is allowed to 

stand in direct contravention of the terms of the Medical Marijuana Act.  

14. Fifth, the injunction would properly restore the parties to their status 

immediately prior to the issuance of the Order. As discussed above, the 52nd 

Judicial District previously tolerated the lawful use of medical marijuana by those 

subject to its supervision, and the requested injunctive relief would simply restore 
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the parties to the status quo in place before the Policy’s adoption and 

implementation.  

15. Sixth, the injunction is reasonably suited to abate the offending 

activity. Enjoining the Policy will free Petitioners from the impossible dilemma 

they currently face: forgoing medical marijuana and suffering serious physical and 

mental health consequences, or violating the Policy and risking the revocation of 

their probation and possible incarceration. Enjoining the Policy until a final 

resolution of this case is the only way to allow Petitioners to resume medical 

treatment without fear of reprisal by the 52nd Judicial District.  

WHEREFORE, for all of the foregoing reasons and those alleged in the 

Petition for Review and Brief in Support of this Application for Special Relief, 

Petitioners respectfully request that this Honorable Court grant their Application 

for Special Relief in the Nature of a Preliminary Injunction and enter an order 

enjoining Respondent, its agents, servants, and officers, and others from 

implementing, enforcing, or continuing to take any steps toward implementing or 

enforcing the Policy and provide any ancillary relief necessary to effectuate the 

Court’s order.  
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Dated: October 9, 2019 Respectfully submitted, 
 
s/ Sara J. Rose 
Witold Walczak (PA ID No. 62976) 
Sara J. Rose (PA ID No. 204936) 
Andrew Christy (PA ID No. 322053) 
AMERICAN CIVIL LIBERTIES UNION OF PA 
P.O. Box 23058 
Pittsburgh, PA 15222 
(412) 681-7736 
vwalczak@aclupa.org 
srose@aclupa.org 
achristy@aclupa.org 
 
Counsel for Petitioners 
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Declaration of Andrew Koch 

 
I, Andrew Koch, hereby state that the facts set forth below are true and correct to the best of my 

knowledge, information, and belief. Further, I understand that the statements herein are made 

subject to the penalties of 18 Pa.C.S. § 4904 (relating to unsworn falsification to authorities). 

1. I am 28 years old and live in Lebanon, Pennsylvania.  

2. I currently work as a floor installer in Lebanon. I have two sons, a ten-year-old and an 

eight-year-old. 

3. I have significant physical disabilities resulting from a 2014 car accident in which I was 

ejected from a car and landed on the side of the road. On impact, the joints in my right 

hand and several of my vertebrae were crushed. I was hospitalized for several months, 

and spent one month in a medically-induced coma. I underwent surgery and have 

titanium plates in my back now to support the crushed vertebrae. I still suffer from 

constant back and hand pain.   

4. When I was hospitalized after the accident, I was given liquid morphine for my injuries 

and became addicted to it. After being discharged from the hospital, I went into 

withdrawal but ultimately beat my addiction to opioids.  

5. I am determined to avoid using opioids and becoming addicted again. At one point, I was 

advised by a lawyer that taking opioids could strengthen a case for Social Security 

disability benefits, but I decided this was not worth risking my health. I never want to be 

in the position where my body needs a drug.  

6. As a result of determination to avoid turning to opioids, I instead tried self-medicating 

with marijuana and found that to be successful at helping to manage my pain. Medical 

marijuana does not completely cure my pain, but it reduces it to a tolerable level and 
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allows me to live a more normal life. Whereas my pain had caused me to move very 

slowly and deliberately, which negatively impacted my ability to work, the medical 

marijuana allowed me to work at a normal pace. I was no longer constantly dealing with 

intense pain at every moment. Medical marijuana also helped to alleviate pain that used 

to interfere with my ability to sleep through the night, which left me exhausted and sleep 

deprived. 

7. On February 14, 2018, I was placed under court supervision following convictions for 

possession of marijuana and driving on a suspended license. My term of probation is set 

to end on December 10, 2019. 

8. On October 20, 2018, I received my medical marijuana card. After receiving my card, I 

told my probation officer, who raised no objections to my use of medical marijuana.  

9. I was told by my probation officer on September 1, 2019 that I would not be able to use 

medical marijuana because of a new policy adopted by the Lebanon County Court of 

Common Pleas. I was told that I would need to stop using medical marijuana promptly, 

which I did. 

10. Without medical marijuana, the severe pain I had been successfully managing with 

marijuana has returned. The pain has become so bad that I am thinking about seeing a 

doctor for a prescription for opioids, because I am finding it impossible to live with the 

pain. I am not dependent on marijuana, and can stop using it at will (and I have during 

this past month). I know the addictive qualities of opioids because I became addicted to 

them before, and I experienced withdrawal when I stopped using them for pain 

management. I am afraid to resume using the opioids because of the potential for 

addiction, but I feel like I have no choice. The ongoing pain is too much to bear and need 
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to take something. At this point, my options appear to be some opiate based relief or 

medical marijuana. The marijuana works and is not nearly as dangerous.    

11. I am finding it much harder to move and work effectively without the medical marijuana,

and I am also having serious difficulties sleeping at night because of my pain. All of the

progress I have made on managing my pain has been undone.

15
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CERTIFICATE OF COMPLIANCE 

I certify that this filing complies with the provisions of the Public Access 

Policy of the Unified Judicial System of Pennsylvania: Case Records of the 

Appellate and Trial Courts that require filing confidential information and 

documents differently than non-confidential information and documents. 

Dated: October 9, 2019 s/ Sara J. Rose 
Sara J. Rose 

CERTIFICATE OF SERVICE 

I, Sara Rose, certify that I am on this day of October 9, 2019, serving the 

foregoing Petitioners’ Application for Special Relief in the Nature of a Preliminary 

Injunction and Brief in Support Thereof upon the following counsel for the respondent, who 

have agreed to accept service by electronic mail, which satisfies the requirements of 

Pennsylvania Rule of Appellate Procedure 121: 

Geri Romanello St. Joseph 
Robert J. Krandel 

Legal Counsel 
Supreme Court of Pennsylvania 

Administrative Office of Pennsylvania Courts 

s/ Sara J. Rose 
Sara J. Rose 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

MELISSA GASS, ASHLEY 
BENNETT, and ANDREW KOCH, 
individually and on behalf of all 
others similarly situated, 

Petitioners, 

v. 

52nd Judicial District, Lebanon 
County, 

Respondent. 

     No. 574 MD 2019 
     CLASS ACTION 
     Original Jurisdiction 

ORDER GRANTING APPLICATION FOR SPECIAL RELIEF 
IN THE NATURE OF A PRELIMINARY INJUNCTION 

AND NOW,  this               day of        , 2019, upon consideration of 

Petitioners’ Petition for Review and Application for Special Relief in the Nature of 

a Preliminary Injunction, it is hereby ORDERED that said Application is 

GRANTED. 

IT IS FURTHER ORDERED that Respondent and its agents, servants, and 

officers and others are hereby ENJOINED from implementing, enforcing, or 

taking any steps to implement or enforce enforcing Policy No. 5.1-2019 & 7.4-

2019, that is the subject of said Petition and Application.  
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 BY THE COURT: 

_______________________________ 




