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STATEMENT OF JURISDICTION 

The Court granted Appellants’ Petition for Allowance of Appeal on 

October 5, 2024.  See Order, No. 259 WAL 2024 (October 5, 2024) (per curiam). 

ORDER IN QUESTION 

The Commonwealth Court’s order states: “AND NOW, this 24th day of 

September, 2024, the August 23, 2024 Order of the Court of Common Pleas of 

Washington County is AFFIRMED.”  Ctr. for Coalfield Just. v. Washington Cnty. 

Bd. of Elections, slip op. at 19, No. 1172 C.D. 2024 (Pa. Commw. Ct. Sept. 24, 2024) 

(“Commw. Ct. Op.”).    

SCOPE OF REVIEW AND STANDARD OF REVIEW 

This appeal presents purely legal questions, for which the “scope of review is 

plenary and [the] standard of review is de novo.”  Stilp v. Commonwealth, 905 A.2d 

918, 950 (Pa. 2006).  

STATEMENT OF THE QUESTIONS INVOLVED 

1. Whether the Commonwealth Court erred in holding the mail-in ballot 

return policy implemented by the Washington County Board of Elections 

resulted in violations of electors’ procedural due process rights.  

SUGGESTED ANSWER:  Yes.  

2. Whether the Commonwealth Court erred in affirming the trial court's 

injunction and order directing the board to (1) “notify any elector whose 



 

2 

mail-in packet is segregated for a disqualifying error, so the voter has an 

opportunity to challenge (not cure) the alleged defects”; (2) “input the 

accurate status of the mail-in packet [in the SURE system] and provide the 

status to the elector if requested”; and (3) “properly document in the poll 

books that the elector … has not ‘voted’” when an elector’s “mail-in packet 

is segregated for a disqualifying [defect] in accordance with 25 P.S. § 

3150.16 [which will allow the elector the opportunity to cast a provisional 

ballot] and choose the most appropriate selection in the SURE system to 

reflect as such.” 

SUGGESTED ANSWER: Yes. 
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STATEMENT OF THE CASE 

A. The Election Code’s Requirements For Mail Ballots And 
Provisional Ballots 

“Casting a vote, whether by following the directions for using a voting 

machine or completing a paper ballot, requires compliance with certain rules.”  

Brnovich v. DNC, 594 U.S. 647, 669 (2021).  Pennsylvania’s voting system is no 

exception.  In recent years, two rules that govern mail voting have received extensive 

judicial attention.  One, electors must seal their mail ballots in a secrecy envelope.1  

See 25 P.S. §§ 3146.6(a), 3150.16(a).  Two, electors must seal the secrecy envelope 

in an outer envelope and “fill out, date and sign the declaration printed on” the outer 

envelope.  25 P.S. §§ 3146.6(a), 3150.16(a).  These requirements are “mandatory”; 

an elector’s “failure to comply … renders the ballot invalid” and ineligible to be 

counted by election officials.  Pa. Democratic Party v. Boockvar, 238 A.3d 345, 

372-80 (Pa. 2020); see also Ball v. Chapman, 289 A.3d 1 (Pa. 2023); Pa. State Conf. 

of NAACP Branches v. Sec’y Commonwealth of Pa., 97 F.4th 120 (3d Cir. 2024).   

The Commonwealth’s 67 boards of elections, rather than the Secretary of the 

Commonwealth, are vested with primary responsibility for administering elections 

in accordance with the General Assembly’s commands.  See generally 25 P.S. 

§ 2642.  Thus, the boards rather than the Secretary are responsible for enforcing the 

 
1 This Brief uses “mail ballot” to refer to both absentee and mail-in ballots.  See 25 P.S. 

§§ 3146.6, 3150.16. 
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secrecy-envelope, signature, and date requirements for mail ballots, for declining to 

count ballots that do not comply with any applicable requirements, and for counting 

ballots that are valid under the General Assembly’s rules.  See id.  

Accordingly, once an elector has completed the mail-ballot packet, the elector 

must return it in time to “be received in the office of the county board of elections 

no later than [8] o’clock P.M. on the day of the primary or election.”  Id. 

§§ 3146.6(c), 3150.16(c).  Until commencement of the pre-canvass no earlier than 7 

a.m. on Election Day, see id. § 3146.8(g)(1.1), the only actions the Election Code 

authorizes county boards to perform with respect to received mail-ballot packets are 

to scan and log them in the Statewide Uniform Registry of Electors (“SURE”), 25 

Pa. C.S. § 1222(c)(19)-(20), and to “safely keep [them] in sealed or locked 

containers until they are to be canvassed by the county boards of elections,” 25 P.S. 

§ 3146.8(a).  Boards may not “inspect” or “open” ballot packets before the pre-

canvass.  See id. § 2602(q.1).  Even after opening packets during the pre-canvass, 

boards are not allowed to “disclose the results” of their inspection or opening before 

“the close of the polls” on Election Day.  Id. § 3146.8(g)(ii)(1.1). 

In certain narrow circumstances, the General Assembly has given electors the 

right to cast a provisional ballot and have it counted.  See Pa. Democratic Party, 238 

A.3d at 375 n.28.  Those circumstances include, for example, an elector who is 

unable to produce required identification at the polling place, see, e.g., 25 P.S. 
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§ 3050(a.2), or whose registration to vote cannot be verified, id. § 3050(a.4)(1).  

They also include the scenario where an elector “requests a [mail] ballot [but] is not 

shown on the district register as having voted,” such as because the elector never 

returned a completed mail-ballot package to the board.  Id. §§ 3146.6(b)(2), 

3150.16(b)(2).  The Election Code, however, unambiguously directs:  “A provisional 

ballot shall not be counted if the elector’s absentee ballot or mail-in ballot is timely 

received by a county board of elections.”  Id. § 3050(a.4)(5)(ii)(F) (emphasis added). 

Thus, the rule is simple:  There is no “‘notice and opportunity to cure’ 

procedure” for voters to fix errors on mail ballots timely received by the board of 

elections, including failures to comply with the secrecy-envelope, signature, or date 

requirements.  Pa. Democratic Party, 238 A.3d at 374.  Instead, the General 

Assembly has decided that mail ballots must be “rejected due to” even “minor errors 

made in contravention of those requirements.”  Id.  

Although the boards bear primary responsibility for administering the 

Commonwealth’s elections, the Secretary has certain cabined duties touching on 

elections.  One is the responsibility to prescribe the form of mail-ballot declarations 

and the accompanying instructions county boards provide to mail voters.  See 25 

P.S. §§ 2621, 3146.4, 3150.14.  Wielding that authority, the Secretary issued a new 

Directive Concerning the Form of Absentee and Mail-in Ballot Materials on July 1, 
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2024 (“July 1 Directive”).2  The purpose of the July 1 Directive, at least in part, is to 

facilitate electors’ compliance with the secrecy-envelope, signature, and date 

requirements.  See July 1 Directive at 1-4, Appellants’ Appendix (“App.”) Ex. F at 

60-63.   

The July 1 Directive imposes specific requirements on county boards 

regarding the content of the instructions they send to voters.  In particular, those 

instructions must be titled “Instructions—Make your ballot count!”  Id. at Appendix 

D, App. Ex. F at 99.  The Directive further requires all instructions to inform voters 

that they must “[p]ut [their] ballot in the [secrecy] envelope” and “[s]ign and date 

the” declaration.  Id.  It also requires this specific instruction: “Put today’s date—

the date you are signing.”  Id. (emphasis original).   

The July 1 Directive also mandates changes to the outer-envelope declaration 

that eliminate the most common forms of dating errors in past elections.  First, the 

Directive requires county boards to preprint the entire year in the date field, see id. 

Appendix A, App. Ex. F at 67-71, so it eliminates the error of an elector writing an 

incomplete or incorrect year.  It also reduces, if not eliminates, the likelihood of 

voters writing their birthdate or another incorrect date in the date field. 

 
2 https://www.pa.gov/content/dam/copapwp-pagov/en/dos/resources/voting-and-

elections/directives-and-guidance/2024-Directive-Absentee-Mail-in-Ballot-Materials-v2.0.pdf. 
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Second, the Directive requires county boards to print “Today’s date here 

(REQUIRED),” id. at 71, thus further specifying that the date the elector signs the 

declaration is required. 

Third, the Directive requires county boards to print four boxes in the date field 

and to specify that the date should be written in MM/DD format.  See id.  It thus 

eliminates any confusion regarding whether voters should use the American or 

International dating conventions. 

B. SURE And The Secretary’s Instructions And Automated Emails 

Another of the Secretary’s statutorily defined responsibilities is to develop 

and establish SURE as “a single, uniform integrated computer system” for 

“maintain[ing] [voter] registration records” across the Commonwealth.  25 Pa. C.S. 

§§ 1222(a), (c).  Among other functions, SURE must “[i]dentify registered electors 

who have been issued absentee ballots for an election” and “[i]dentify registered 

electors who vote in an election and the method by which their ballots are cast.”  Id. 

§ 1222(c)(19)-(20). 

The Secretary has programmed SURE to permit county boards to track mail-

ballot requests, to document the sending of mail-ballot materials in response to those 

requests, and to log mail-ballot packages received back from electors.  At various 

times, the Secretary has issued instructions to county boards regarding SURE’s 
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ballot-tracking functions, including the logging of received mail-ballot packages.  

See Compl. ¶ 41, App. Ex. E at 17. 

As relevant to this case, the Department issued an updated instruction for the 

2024 Primary Election on March 11, 2024 (“the March Instruction”).  See App. Ex. 

E at 111-28.  The March Instruction introduced new programming codes for logging 

received mail-ballot packages: “PEND” (Pending) and “CANC” (Canceled).  See id. 

at 116-21.  “Pending” and “canceled” are not ballot statuses “referenced anywhere 

in the Election Code” and are not “legislatively-approved, or actual, ballot 

status[es].”  Genser v. Butler Cnty. Bd. of Elections., MsD. No. 2024-40116, at 19-

20 (Butler Cnty. Ct. of Common Pleas Aug. 16, 2024) (“Genser Common Pleas slip 

op.”), rev’d on other grounds, No. 1074 C.D. 2024, 2024 WL 4051375 (Pa. Commw. 

Ct. Sept. 5, 2024), further appeal pending, No. 27 WAP 2024 (Pa.).   

Nonetheless, the March Instruction laid out “PEND” and “CANC” logging 

codes for various potential defects, including “INCORRECT DATE,” “NO DATE,” 

“NO SIGNATURE,” or “NO SECRECY ENVELOPE.”  App. Ex. E at 111-28.  The 

March Instruction advised county boards to use the “PEND” logging codes when a 

county board determines that a mail ballot may have a defect that the county board 

permits the elector to cure.  See id.  It also encouraged county boards to use “CANC” 

logging codes when a county board makes a disposition that a mail ballot may have 

a defect that the county board does not permit the elector to cure.  See id.   
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As laid out in the March Instruction, SURE sends an automated email to the 

voter when the county board logs the voter’s mail-ballot package as “PEND” or 

“CANC.”  Id.  The Department of State prescribes the content of the automated email 

for each code, and county boards cannot change that content.  See id.  The automated 

emails purported to advise voters of various options for addressing the suspected 

defect.  See id.  Every version of the automated email told voters that if they were 

unable to cure the defect through another method, “you can go to your polling place 

on election day and cast a provisional ballot.”  Id. 

Thus, during the 2024 Primary Election, the Department told voters whose 

mail-ballot packages were logged as “PEND” (and whose county boards permitted 

them to cure the suspected defect) and voters whose packages were logged as 

“CANC” (and whose county boards did not permit them to cure the suspected defect) 

that they had a right to cast a provisional ballot.  See id.  In other words, the 

Department notified all voters whose mail-ballot packets were timely received but 

logged as potentially defective of a purported right to cast a provisional ballot—

regardless of whether the voter’s county board permits curing at all or permits curing 

by provisional ballot.  See id.  

The Secretary has acknowledged that the “PEND” and “CANC” codes are 

optional, that county boards are not required to use them, and that county boards are 

not required to trigger the Secretary’s automated emails to voters.  See Sec’y Br. in 
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Opp. to King’s Bench Appl. 22-23 in Republican Nat’l Comm. v. Schmidt, No. 108 

MM 2024 (Pa. filed Sept. 20, 2024); see also Genser Common Pleas slip op. at 20. 

SURE also provides another logging code: “Record – Ballot Returned.”  See 

App. Ex. E at 120.  The March Instruction contemplates use of this code for any mail 

ballot that the county board does not believe is defective.  See id.  However, a county 

board that uses the “Record – Ballot Returned” code for any ballot, including one it 

believes to be defective, has complied with the Election Code.  See 25 Pa. C.S. 

§ 1222(c)(19)-(20); Deposition of Jonathan Marks, App. Ex. G at 5 (p. 35:10-23).  

The automated email triggered by the “Record – Ballot Returned” code makes no 

representation that the elector has a right to cure or to cast a provisional ballot.  See 

App. Ex. E at 120.  To the contrary, that email expressly states “you are no longer 

permitted to vote at your polling place location.”  Id. 

C. The Washington County Board Of Elections’ Curing Policy And 
Ballot Instructions For The 2024 Primary Election 

In April 2024, the Washington County Board of Elections (“the Board”) 

adopted a policy (“the Policy”) regarding defective mail-ballot packets it received 

from voters in the 2024 Primary Election.  In accordance with the Board’s 

understanding of the Election Code and the non-binding nature of the March 

Instruction, the Policy did not provide notice of, or an opportunity to cure, defects 

in mail-ballot packets.  Commw. Ct. Op. at 2, App. Ex. A at 2.  The Policy thus did 

not utilize the Secretary’s “PEND” or “CANC” codes or corresponding automated 
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emails.  Instead, the Policy “mandated that all mail-in ballot packets received by the 

County Board were to be marked in the [SURE] system as ‘record-ballot returned.’”  

Id.  Moreover, Board personnel were instructed to inform electors who called to 

inquire about the status of their mail ballots that every received mail-ballot packet 

was locked in a container as required by the Election Code and would be reviewed 

during the canvass.  See Deposition of Melanie Ostrander, App. Ex. H at 23-25 (pp. 

90:20-92:5). 

The Board’s instructions to mail voters for the 2024 Primary Election were 

titled “Instructions – How to pack your ballot.”  App. Ex. F at 44 (emphasis 

original).  The instructions stated: “For your ballot to count, you must follow all of 

these steps.”  Id.  One of the steps was for the elector to “Sign inside the yellow box 

and put today’s date on the return envelope.”  Id. (emphasis original).  The 

instructions further specified that voters “Sign your name inside the yellow box” 

and “Put today’s date—not your birthdate.”  Id. (emphasis original). 

D. Plaintiffs’ Suit And Proceedings Below 

On July 1, 2024, the Center for Coalfield Justice, the Washington Branch 

NAACP, and seven individual plaintiffs (collectively, “Plaintiffs”) sued the Board 

for declaratory and injunctive relief in the Court of Common Pleas.  The individual 

plaintiffs each allege that they timely submitted mail ballots to the Board for the 

2024 Primary Election, but that they failed to comply with the signature and/or date 
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requirements.  Compl. ¶¶ 86, 94, 101, 108, 116, 123, 129, App. Ex. E at 31-37.  The 

individual plaintiffs acknowledged that the Board therefore declined to count their 

mail ballots or to permit them to cast provisional ballots in accordance with the 

Policy.  See, e.g., id. 

Plaintiffs claimed that the Policy violated their procedural due process rights 

under the Pennsylvania Constitution.  See id. ¶¶ 148-60, App. Ex. E at 42-45.  

Plaintiffs’ sole theory in support of this due process claim is that the Constitution 

“entitles qualified, eligible voters to know when their mail-in ballot is disqualified 

in time to rescue their right to vote by casting a provisional ballot.”  Id. ¶ 160, App. 

Ex. E at 45.   

Plaintiffs thus never asserted that the Board’s instructions for mail ballots 

were inadequate or did not warn them of consequences for failing to comply with 

the signature or date requirements.  See id.; compare App. Ex. F at 44.  Plaintiffs, 

moreover, did not allege a due process right to notice and an opportunity to challenge 

the Board’s determination that their mail-ballot packets were defective and, thus, 

could not be counted.  See Compl. ¶ 160, App. Ex. E at 45.  And they also did not 

assert a due process right to appeal any ruling by the Board on such a challenge 

under 25 P.S. § 3157.  See id. 

In fact, Plaintiff Washington Branch NAACP was aware of the Policy and 

raised objections to it in writing, and again on the record at the Board’s April 18, 
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2024 meeting, prior to the 2024 Primary Election Day on April 23, 2024.  See Joint 

Stipulation ¶¶ 36, 37, App. Ex. F at 12.  As required by the Election Code, the Board 

provided “due notice” of the location of its public canvassing of ballots, which 

commenced “at nine o’clock A.M. on the third day following” the 2024 Primary 

Election Day.  25 P.S. § 3154(a).  Nonetheless, no representative of any Plaintiff 

attended the canvass.  See Joint Stipulation ¶¶ 48-50, App. F. at 14.  Thus, no 

representative of any Plaintiff objected to any decision of the Board not to count a 

mail ballot with a secrecy-envelope, signature, or dating defect, or appealed any such 

decision to the Court of Common Pleas within two days as required by Section 3157.  

See id.  Instead, Plaintiffs waited until months after the election was concluded and 

certified to file their suit as a declaratory judgment action, without any mention of 

Section 3157.  See Compl. ¶ 11, App. Ex. E at 9. 

The trial court granted intervention to Appellants The Republican National 

Committee and Republican Party of Pennsylvania to defend the Policy alongside the 

Board.  On August 23—less than four weeks before the September 16 opening of 

the statutory mail-voting period for the 2024 General Election, see 25 P.S. 

§ 3146.2a—the trial court issued an order.  The trial court acknowledged that this 

Court’s decision in Pennsylvania Democratic Party “resolved the issue of ‘notice 

and opportunity to cure.’”  Trial Court Op. at 2, App. Ex. B at 2.  It further denied 

the parties’ summary judgment motions addressing the question whether “an elector 
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whose mail-in packet is deemed to have a disqualifying error did not vote,” 

specifically reasoning that “the Board and Republican Intervenors[] should have the 

opportunity to explore this issue further.”  Id. at 26. 

“Although [the court denied] summary judgment” on this issue, it “f[ound] 

that a permanent injunction is appropriate.”  Id.  The trial court thus ordered the 

Board to: 

1. “[N]otify any elector whose mail-in packet is segregated for a 

disqualifying error, so the voter has an opportunity to challenge (not 

cure) the alleged defects”; 

2. “[I]nput the accurate status of the mail-in packet in the SURE system 

and provide the status to the elector if requested”; and 

3. “[P]roperly document in the poll books that the elector whose mail-in 

packet is segregated for a disqualifying error has not ‘voted’ in 

accordance with 25 P.S. § 3150.16” and thus has a right to cast a 

provisional ballot. 

Id. at 27-28, App. Ex. B at 27-28. 

On September 24—after the September 16 opening of the statutory mail-

voting period—a majority of a Commonwealth Court panel affirmed.  See Commw. 

Ct. Op., App. Ex. A.  Judge Dumas dissented.  See id. at 18, App. Ex. A at 18.   
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An essential premise of the majority’s decision was its reliance on a prior 

Commonwealth panel majority’s decision in Genser.  See id. at 13, App. Ex. A at 

13.  The majority was thus persuaded by Genser’s conclusions that Pennsylvania 

Democratic Party “is distinguishable from the instant matter,” that “the Election 

Code created a statutory right to cast a provisional ballot as a ‘failsafe’ to ensure 

otherwise qualified electors may cast their vote and have it counted,” and that this 

“failsafe” right “does not amount to ‘curing’ a defective mail-in ballot.”  Id.   

The panel majority identified two other liberty interests that it believed were 

violated by the Policy: “the right to vote” and the right “to contest the [Board’s] 

disqualification of the ballot” under Section 3157.  Id. at 16, App. Ex. A at 16.  It 

also rejected the argument that the “notification procedure” the trial court imposed 

on the Board was “too burdensome.”   Id. at 17, App. Ex. A at 17.  The majority 

voiced its agreement “with the trial court in all other respects” and affirmed the 

injunction.  Id. 

Neither the trial court nor the panel majority identified any inadequacy in the 

Board’s instructions to mail voters in the 2024 Primary Election.  See Trial Ct. Op.,  

App. Ex. B; Commw. Ct. Op., App. Ex. A.  Nor did the trial court or the panel 

majority ever mention the Secretary’s July 1 Directive.  See Trial Ct. Op., App. Ex. 

B; Commw. Ct. Op., App. Ex. A.  And the trial court and the panel majority did not 

explain why it was appropriate to issue and affirm an injunction in the midst of the 
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ongoing 2024 General Election.  See Trial Ct. Op., App. Ex. B; Commw. Ct. Op., 

App. Ex. A. 

This Court granted the petition for allowance of appeal on October 5, 2024.  

See Oct. 5 Order.  

SUMMARY OF THE ARGUMENT 

The panel majority committed numerous reversible errors both in holding that 

the Policy resulted in violations of electors’ procedural due process rights and in 

affirming the trial court’s injunction.  The Court should reverse based on any one or 

all of these errors. 

I. The panel majority erred in finding a due process violation and in 

affirming the injunction because it failed to identify a cognizable liberty interest 

entitled to due process protection and implicated by the Policy. 

A. The panel majority’s first purported liberty interest—a “right to cast a 

provisional ballot as a ‘failsafe’ to ensure otherwise qualified electors may cast their 

vote and have it counted”—contradicts both the plain terms of the Election Code and 

this Court’s decision in Pennsylvania Democratic Party.  The General Assembly’s 

mandate in the Election Code is clear:  A provisional ballot “shall not be counted” 

if the elector’s mail-ballot packet “is timely received by a county board of elections.”  

25 P.S. § 3050(a.4)(5)(ii)(F) (emphasis added).  This Court, moreover, has already 

held that voters have no constitutional, statutory, or legal right to cure a mail-ballot 
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defect, through provisional voting or otherwise.  See Pa. Democratic Party, 238 

A.3d at 374.  The panel majority’s recognition of a purported “failsafe” right to vote 

by provisional ballot both departed from both the General Assembly’s statutory 

commands and the Court’s controlling precedent.  The majority’s sole rationale for 

this departure was the prior Commonwealth Court panel majority’s decision in 

Genser, so it fails for all of the same reasons that the Genser majority opinion fails. 

B. The panel majority also erred as a matter of law when it concluded that 

the right to vote and the right to appeal decisions of a county board under Section 

3157 are protected liberty interests.  Courts have routinely rejected the contention 

that the right to vote is a protected liberty interest triggering procedural due process 

protections of the kind the majority imposed.  Moreover, a Section 3157 appeal is 

an already-open process designed to protect voters, not a protected liberty interest 

itself. 

II. The panel majority also erred in finding a due process violation and in 

affirming the injunction because it never performed the requisite analysis to find that 

there was any risk of erroneous deprivation, that its additional procedures provided 

any meaningful benefit compared to existing procedures, or that the additional 

procedures’ benefits outweighed the administrative burden on the Board.    

Indeed, by concluding that the Board must provide notice of mail ballot 

defects to electors on a rolling basis, the panel majority not only disregarded but 
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contradicted the Election Code.  It did so without even paying lip-service to the 

presumption of constitutionality, which carries especial weight in the election 

context.  And in doing so, it sub silentio invalidated an inseverable provision of Act 

77, and thus abrogated universal mail voting for the entire Commonwealth in the 

midst of the ongoing 2024 General Election.   

III. Even if the Court thinks that the above errors present close questions 

(they do not), this Court should refuse to “countenance” the lower courts’ 

“substantial alterations to existing laws and procedures during the pendency of an 

ongoing election.”  Order at 3, New Pa. Project Educ. Fund v. Schmidt, No. 112 MM 

2024 (Pa. Oct. 5, 2024) (“New Pa. Order”).  On the eve of the election, the lower 

courts would at the last minute require the Board to assess ballot validity ahead of 

the election, and invent a system for adjudicating challenges to those determinations 

before polls close.   

Administering a Presidential election, even in the best of circumstances, 

would have “pose[d] significant logistical challenges” for the Board.  Merrill v. 

Milligan, 142 S. Ct. 879, 880 (2022) (Kavanaugh, J., concurring).  The “[l]ate 

judicial tinkering” the lower courts engaged in is intolerable.  Id. at 881.  This Court 

should reverse.  
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ARGUMENT 

Plaintiffs seeking to establish a constitutional violation, including a violation 

of procedural due process, bear the “heavy burden” of proving that the challenged 

act “clearly, palpably, and plainly violates the Constitution, and all doubts are to be 

resolved in favor of a finding of constitutionality.”   Stilp, 905 A.2d at 963; see also 

In re Canvass of Provisional Ballots in the 2024 Primary Election, __A.3d__, 2024 

WL 4181584, at *11 (Pa. Sept. 13, 2024) (Wecht, J., concurring) (“[T]he judiciary 

should act with restraint, in the election arena, subordinate to express statutory 

directives.” (citation omitted)).  Moreover, plaintiffs seeking a permanent injunction 

“must establish that his right to relief is clear, that an injunction is necessary to avoid 

an injury that cannot be compensated by damages, and that greater injury will result 

from refusing rather than granting the relief requested.”  Kuznik v. Westmoreland 

Cnty. Bd. of Comm’rs, 902 A.2d 476, 489 (Pa. 2006). 

The Pennsylvania Constitution’s procedural due process guarantee “entails a 

balancing of three considerations: (1) the private interest affected by the 

governmental action; (2) the risk of an erroneous deprivation together with the value 

of additional or substitute safeguards; and (3) the state interest involved, including 

the administrative burden the additional or substitute procedural requirements would 

impose on the state.”  Bundy v. Wetzel, 184 A.3d 551, 557 (Pa. 2018) (citing 

Mathews v. Eldridge, 424 U.S. 319, 335 (1976)); see also Commonwealth v. Turner, 
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80 A.3d 754, 763 (Pa. 2013) (noting that the federal and state “due process 

provisions are largely coextensive”).  At its core, the inquiry takes place “in two 

steps: the first asks whether there is a life, liberty, or property interest that the state 

has interfered with; and the second examines whether the procedures attendant to 

that deprivation were constitutionally sufficient.”  Turner, 80 A.3d at 764.   

The panel majority’s holding that the Policy violated electors’ due process 

rights and affirmance of the injunction fails at every step of the analysis.  The panel 

majority failed to identify a cognizable liberty interest even implicated, let alone 

violated, by the Policy.  It also failed to identify any additional constitutionally 

mandated procedures that the Board must implement before it may decline to count 

a ballot that does not comply with the General Assembly’s ballot-casting rules.  And 

even if it had properly identified a liberty interest or required additional procedures, 

the panel majority’s upholding of the injunction improperly “countenance[s]” the 

trial court’s “substantial alterations to existing laws and procedures during the 

pendency of [the] ongoing” 2024 General Election in which millions of 

Pennsylvanias will cast their votes for President, U.S. Senator, U.S. Representative, 

and scores of state and local offices.  New Pa. Order at 3.  The Court should reverse. 

I. The Majority Failed To Identify A Cognizable Liberty Interest 
Implicated By The Policy. 

The first step in the procedural due process analysis requires the Court to 

“consider the private interest that … will be affected” if the claimants are “denied 
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the right to” additional notice of mail ballot defects.  Commonwealth v. Wallace, 97 

A.3d 310, 320 (Pa. 2014); see also DA’s Off. v. Osborne, 557 U.S. 52, 67 (2009) 

(“Process is not an end in itself.”).  The majority identified three private interests: 

the purported “failsafe” right to cast a provisional ballot, the right to vote under 

Article I, section 5 of the Pennsylvania Constitution, and the right to appeal “any 

order or decision of any county board regarding the computation or canvassing of 

the returns of any primary or election” under 25 P.S. § 3157.  Commw. Ct. Op. at 

16-17, App. Ex. A at 16-17.  None of these is a cognizable liberty interest, so none 

can support the panel majority’s holding that the Policy violates due process or 

justify affirming the injunction.  For this reason alone, the Court should reverse. 

A. There Is No “Failsafe” Right To Cast A Provisional Ballot. 

Neither Pennsylvania’s courts, the Secretary, nor the county boards may 

“ignore the clear mandates of the Election Code.”  In re Canvass of Absentee Ballots 

of Nov. 4, 2003 Election, 843 A.2d 1223, 1231 (Pa. 2004); see also Ball, 289 A.3d 

at 36.  “When the words of a statute are clear and free from all ambiguity, the letter 

of it is not to be disregarded under the pretext of pursuing its spirit.”  1 Pa. C.S. 

§ 1921(b); see also Commonwealth v. Coleman, 285 A.3d 599, 605 (Pa. 2022) 

(“Generally, the best expression of the General Assembly’s intent ‘is found in the 

statute’s plain language.’”).  After all, it is not the courts, but “the legislature that 

drafts, and the Governor that approves, the legal prerequisites to having a ballot 
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counted.”  In re Canvass of Provisional Ballots in 2024 Primary Election, 2024 WL 

4181584, at *11 (Wecht, J., concurring).   

The General Assembly’s mandate here could not be clearer:  “A provisional 

ballot shall not be counted if the elector’s absentee ballot or mail-in ballot is timely 

received by a county board of elections.”  25 P.S. § 3050(a.4)(5)(ii)(F) (emphases 

added).  Thus, a county board may not count any provisional ballot cast by an elector 

whose mail ballot the county board “timely received” before the deadline of 8 p.m. 

on Election Day.  Id.  Nothing in this plain text uses the terms, much less turns on 

whether, the elector’s mail ballot is “valid” and will be “counted”; instead, the 

prohibition on counting a provisional ballot arises whenever the elector’s mail ballot 

has been “timely received.”  Id.  Accordingly, the Election Code is “unambiguous” 

on this point, and courts are “not at liberty to disregard the clear statutory mandate 

that the provisional ballots to which this language applies must not be counted,” even 

if the elector’s mail ballot is defective and also cannot be counted.  In re Allegheny 

Cnty. Provisional Ballots in the 2020 Gen. Election, 2020 WL 6867946, at *4-5 (Pa. 

Commw. Ct. Nov. 20, 2020); see also Pa. Democratic Party, 238 A.3d at 374 (courts 

bound by the General Assembly’s rules for “casting and counting a vote by mail”) 

(emphasis added). 

In light of this unambiguous and unequivocal statutory text, the panel 

majority’s conclusion that the Election Codes creates a roving “right to cast a 
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provisional ballot as a ‘failsafe’” when, as now, the elector’s mail-ballot packet was 

timely received, Commw. Ct. Op. 13, Ex. A at 13, is simply baffling.  The majority’s 

preferred “failsafe” right is not one of the limited circumstances in which the General 

Assembly has authorized provisional voting, see Pa. Democratic Party, 238 A.3d at 

375 n.28; 25 P.S. §§ 3050(a.2); 3050(a.4)(1); 3146.6(b)(2), 3150.16(b)(2), and runs 

headlong into the General Assembly’s directive that such “failsafe” provisional 

ballots “shall not be counted,” § 3050(a.4)(5)(ii)(F).  The Election Code thus 

forecloses, rather than creates, the majority’s preferred “failsafe” liberty interest. 

The majority arrived at this erroneous conclusion by adopting the reasoning 

of the prior Commonwealth Court panel majority in Genser.  See Commw. Ct. Op. 

at 13, Ex. A at 13.  But as the Republican National Committee and the Republican 

Party of Pennsylvania have explained at length, Genser is irreconcilable with the 

Election Code and wrongly decided.  See Principal Br. of Appellants, Genser v. 

Butler Cnty. Bd. of Elections, No. 27 WAP 2024 (Pa. filed Sept. 24, 2024) (“Genser 

App. Br.”).  It therefore provides no basis to constitutionalize a right to “failsafe” 

provisional voting that the General Assembly has unequivocally closed off. 

The majority’s wholesale adoption of Genser tainted not only its reading of 

the Election Code but also its attempt to distinguish this Court’s decision in 

Pennsylvania Democratic Party.  See Commw. Ct. Op. at 13, Ex. A at 13.  

Pennsylvania Democratic Party, however, is directly on point and controlling.  
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There, the Court held that a voter has no constitutional, statutory, or legal right to be 

provided notice of and an opportunity to cure a mail-ballot defect, through 

provisional voting or otherwise.  See Pa. Democratic Party, 238 A.3d at 372-74.  

Rather, “[t]o the extent that a voter is at risk of having his or her ballot rejected” due 

to their failure to comply with the Election Code’s requirements for mail ballots, 

“the decision to provide a ‘notice and opportunity to cure’ procedure to alleviate that 

risk is one best suited for the Legislature.”  Id. at 374.  After all, it belongs to the 

General Assembly, not the courts, to decide “the procedures for casting and counting 

a vote by mail”—and the decision whether, and in what form, to mandate a notice 

and opportunity to cure procedure implicates “open policy questions” which are 

“best left to the legislative branch of Pennsylvania’s government.”  Id. 

The panel majority and the injunction it upheld, however, constitutionalized a 

right to notice and an opportunity to cure.  The injunction requires the Board to 

“notify any elector whose mail-in packet is segregated for a disqualifying error” and 

“document in the poll books” that such a voter has a right to cast a provisional ballot 

and have it counted.  Trial Court Op. 27-28, App. Ex. B at 27-28.  Indisputably, then, 

the injunction confers on voters who submit a defective mail ballot a right to receive 

notice of and to remedy those defects by submitting a second ballot—a provisional 

ballot that, as explained below, is not authorized by the Election Code.  That is both 
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notice and curing and, thus, a “procedure” only the General Assembly, not the courts, 

may mandate.  See Pa. Democratic Party, 238 A.3d at 374. 

The majority attempted to avoid this straightforward conclusion merely by 

agreeing with the Genser majority’s reasoning that Pennsylvania Democratic Party 

is “distinguishable from the instant matter” because, in its view, the provisional-

voting right the majority recognized “does not amount to ‘curing’ a defective mail-

in ballot.”  Commw. Ct. Op. 13, App. Ex. A at 13.  But as Appellants already have 

explained, this ipse dixit is mere wordplay—a distinction without a difference.  See 

Genser App. Br. 23-24.  Pennsylvania Democratic Party forecloses creating a 

“failsafe” right to provisional voting by judicial fiat, and the panel majority erred in 

concluding otherwise. 

Finally, since the Genser majority issued its decision, the Secretary has argued 

in another case that federal law requires allowing electors who have submitted 

defective mail ballots to vote provisionally.  See Secretary of the Commonwealth’s 

Response to the Application for the Exercise of the King’s Bench Power at 25-26, 

108 MM 2024 (Sept. 20, 2024) (citing 52 U.S.C. § 21082(a)).  That is wrong.  An 

individual has no federal right to vote provisionally unless he “declares” that he is 

“eligible” to do so under state law, but an elector whose mail ballot has been timely 

received is not “eligible” to vote in person under Pennsylvania law.  See 25 P.S. 

§ 3050(a.4)(5)(ii)(F).  Regardless, even if the Court believes 52 U.S.C. § 21082(a) 
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creates a blanket right to cast a provisional ballot, it obviously does not require 

election officials to count such ballots.  In fact, 52 U.S.C. § 21082(a)(4) confirms 

such ballots can only be counted if they are valid “under State law.”  Sandusky Cnty. 

Democratic Party v. Blackwell, 387 F.3d 565, 570 (6th Cir. 2004) (explaining such 

ballots are only counted if “the person was indeed entitled to vote at that time and 

place” (cleaned up)); id. at 576 (“[T]he ultimate legality of the vote cast 

provisionally is generally a matter of state law.”).  Here, of course, the Election Code 

unambiguously prohibits counting provisional ballots where an individual’s mail 

ballot was “timely received” by election officials.  25 P.S. § 3050(a.4)(5)(ii)(F).  

Federal law thus also does not create the majority’s “failsafe” right to vote 

provisionally. 

B. The Right To Vote And The Statutory Right To Appeal Are Not 
Cognizable Liberty Interests. 

The panel majority’s attempts to elevate the right to vote and the right to 

appeal a county board’s computation or canvassing decision under Section 3157 to 

the status of liberty interests entitled to due process protection, see Commw. Ct. Op. 

16-17, App. Ex. A 16-17, fare no better. 

To begin, the majority gave no support for its assertion that the right to vote 

is a “life, liberty, or property interest.”  Turner, 80 A.3d at 764.  To Appellants’ 

knowledge, no court has ever described the right to vote as a life or property interest.  

See Richardson v. Tex. Sec’y of State, 978 F.3d 220, 230 (5th Cir. 2020) (“We have 
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found no court that has held that the right to vote … is a property interest.”).  That 

is for good reason.  “[L]iberty interests that are protected by procedural due process 

are generally limited to freedom from restraint.”  Turner, 80 A.3d at 765 (citing 

Sandlin v. Conner, 515 U.S. 472, 484 (1995)).  The constitutional right to vote 

obviously does not fall within that category.   

The majority’s assertion that the right to vote is “fundamental” also does 

nothing for its holding.  “For procedural due process, the question is not whether the 

plaintiffs assert a fundamental right, but instead whether the right they assert is a 

liberty interest.”  Richardson, 978 F.3d at 231.  It is no wonder that numerous courts 

have thus rejected procedural due process claims predicated on the voting right.  See 

id. at 232; League of Women Voters of Ohio v. Brunner, 548 F.3d 463, 479 (6th Cir. 

2008); Memphis A. Phillip Randolph Inst. v. Hargett, 482 F. Supp. 3d 673, 691 

(M.D. Tenn. 2020), aff’d on other grounds sub nom. Memphis A. Phillip Randolph 

Inst. v. Hargett, 978 F.3d 378 (6th Cir. 2020); Lecky v. Va. State Bd. of Elections, 

285 F. Supp. 3d 908, 918 (E.D. Va. 2018).  

Even assuming that voting is a liberty or property interest referred to by the 

Pennsylvania Constitution’s procedural due process protection, the right to vote is 

simply not implicated by the Policy or this case.  That right does not give every 

elector carte blanche to cast ballots in any way he or she chooses.  There is “no 

authority” for the proposition that “the ‘right to vote’ encompasses the right to have 
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a ballot counted that is defective under state law.”  Pa. State Conf. of NAACP, 97 

F.4th at 133.  “Even the most permissive voting rules must contain some 

requirements, and the failure to follow those rules constitutes the forfeiture of the 

right to vote, not the denial of that right.”  Ritter v. Migliori, 142 S. Ct. 1824, 1824 

(2022) (Alito, J., dissental).  

Properly understood, the right to vote is not affected by the Policy, including 

the lack of notice of mail-ballot defects.  Plaintiffs all but admit that they failed to 

comply with the Election Code’s mandatory requirements for casting a valid ballot.  

Compl. ¶¶ 83-132.  And this Court has already held that, pursuant to its authority to 

regulate elections, the General Assembly has forbidden do-overs:  Once a voter 

submits an invalid ballot, there is no cure procedure.  See Pa. Democratic Party, 238 

A.3d at 372-74.  The Pennsylvania Constitution does not entitle noncompliant voters 

to notice of defects that they, by definition, cannot correct.  

Relatedly, the right to appeal in Section 3157 is not a protected liberty interest 

and does not justify the majority’s holding.  That provision gives a right to appeal to 

“[a]ny person aggrieved by any order or decision of any county board regarding the 

computation or canvassing of the returns of any primary or election.”  25 P.S. § 3157  

(emphasis added).  The right to appeal ballot rejections by itself cannot be a “liberty” 

interest within the meaning of procedural due process; after all, “[p]rocess is not an 

end in itself” under procedural due process doctrine.  Turner, 80 A.3d at 765; accord 
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DA’s Office, 557 U.S. at 67.  And if there is no liberty or property interest in voting 

in any manner one prefers, there cannot be a liberty or property interest in 

challenging the Board’s canvassing decisions to achieve the same result.  See Turner, 

80 A.3d at 765.  The lower courts’ invocation of Section 3157 serves only to dress 

up the right to vote interest in different garb—which may explain why the Plaintiffs 

themselves never invoked Section 3157 in their complaint. 

Furthermore, the right to appeal in Section 3157 is a non-sequitur when it 

comes to Plaintiffs’ demands that the Board give them notice of their mail-ballot 

defects.  The canvassing and computation of election returns is “public[].”  25 P.S. 

§ 3154(a).  Anyone who wants to challenge the Board’s “computation or canvassing 

of the returns,” 25 P.S. § 3157(a), is already free to attend the computation and 

canvassing of the returns.  It is implausible that any procedural due process right 

related to the Section 3157 right to appeal extends any farther. 

II. The Board Provided All The Process That Was Due. 

Even if this Court finds that Plaintiffs assert a cognizable liberty or property 

right, consideration of “the risk of an erroneous deprivation together with the value 

of additional or substitute safeguards” and “the state interest involved” only 

reinforces that Plaintiffs are not entitled to additional procedural protections.  Bundy, 

184 A.3d at 557.  The Board, as guided by Pennsylvania law, already provides all 

the process that is due to protect even the hypothetical rights the majority conjured.  
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For this reason as well, there was no basis for the majority’s holding that the Policy 

violates procedural due process, much less for affirming the injunction imposing 

grossly out-of-step additional procedures on the Board. 

A. The Majority Erred In Holding That Pennsylvania Law’s Robust 
Procedural Protections For Mail Voters Are Constitutionally 
Inadequate. 

Pennsylvania law provides mail voters with several layers of protection for 

even the purported liberty interests the majority invoked, including detailed 

instructions for completing mail ballots and warnings of the consequences of 

noncompliance with the General Assembly’s ballot-casting rules, see supra at 5-6, 

10-11, public notice of and an opportunity observe the canvass of ballots, see 25 P.S. 

§§ 3153-3154, and the Section 3157 appeal right itself, see id. § 3157.  The majority 

did not even mention some of those protections.  Moreover, in any event, the 

majority erred in holding that these procedures are inadequate and, thus, in affirming 

the trial court’s injunction imposing additional procedures. 

1. The majority failed to demonstrate that the existing procedures 

mandated by Pennsylvania law and implemented by the Board create a “risk of an 

erroneous deprivation.”  Bundy, 184 A.3d at 557; see Wallace, 97 A.3d at 321 

(rejecting procedural due process claim because the risk of erroneous deprivation 

was “slim”).  Again, neither the lower courts nor Plaintiffs argue that the Board made 

a mistake in rejecting the individual Plaintiffs’ defective mail ballots.  See Compl. 
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¶¶ 83-132, App. Ex. E at 31-37.  Indeed, the Complaint alleges that the individual 

Plaintiffs made such errors as “forg[etting] to sign and date the declaration 

envelope,” or “fail[ing] to complete the date on [their] declaration envelope.”  Id.  

Those allegations prove that the supposed deprivation Plaintiffs experienced was not 

“erroneous”—in fact, it was legally required.  See Ball, 289 A.3d 1 (Pa. 2023); Pa. 

Democratic Party, 238 A.3d at 83-97.  For this reason alone, the majority erred in 

holding that the Policy violates due process and in affirming the injunction. 

2. The majority’s holding and affirmance of the injunction fail for another 

independent reason:  The majority did not demonstrate that the “additional or 

substitute safeguards” it would force on the Board have any meaningful incremental 

“value.”  Bundy, 184 A.3d at 557.  This inquiry requires courts to consider “the 

fairness and reliability of the existing … procedures.”  Mathews, 424 U.S. at 343.  

Where existing procedures already provide ample notice and process, additional 

safeguards have little, if any, value.  See id.; see also Telang v. Commonwealth 

Bureau of Pro. & Occupational Affs. Appeal of State Bd. of Med., 751 A.2d 1147, 

1150 (Pa. 2000) (no procedural due process right to additional safeguards because 

“there was nothing that a second notice and/or hearing would remedy”).   

Pennsylvania law already provides a host of robust procedural protections for 

mail voters—including protections the majority wholly ignored.  For example, 

Pennsylvania law requires, and the Board provided to mail voters in the 2024 
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Primary Election, fulsome instructions for completing mail ballots and warnings 

regarding the consequences of noncompliance with General Assembly’s mandatory 

ballot-casting rules.  See supra at 10-11.  The Secretary’s July 1 Directive, moreover, 

provides even more explicit instructions to mail voters for the 2024 General Election 

and beyond.  See supra at 5-6.  “So long as the Secretary and the county boards of 

elections provide electors with adequate instructions for completing the declaration 

of the elector—including conspicuous warnings regarding the consequences of 

failing strictly to adhere—pre-deprivation notice is unnecessary” before a county 

board declines to count a mail ballot due to noncompliance with the General 

Assembly’s ballot-casting rules.  Pa. Democratic Party, 238 A.3d at 389 (Wecht, J., 

concurring).   

Plaintiffs, however, never even attempted to show that the Board’s 

instructions for the 2024 Primary Election or the instructions mandated by the 

Secretary’s new July 1 Directive are not constitutionally “adequate.”  Id.  Moreover, 

neither the trial court nor the Commonwealth Court made any finding to that effect—

or even mentioned the July 1 Directive at all.  See Trial Court Op., App. Ex. B; 

Commw. Ct. Op., App. Ex. A. 

Nor could such a showing or finding have been possible, had they even been 

attempted.  The Board’s “Instructions – How to pack your ballot” specifically told 

mail voters in the 2024 Primary Election:  “For your ballot to count, you must follow 
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all of these steps.”  App. Ex. F at 44 (emphasis original).  One such step is for the 

elector to “Sign inside the yellow box and put today’s date on the return 

envelope” and “Put today’s date—not your birthdate.”  Id. 

The instructions and outer-envelope declaration now mandated by the 

Secretary’s July 1 Directive are even more explicit.  The July 1 Directive requires 

county boards’ instructions to mail voters to be titled “Instructions—Make your 

ballot count!”  July 1 Directive Appendix D, App. Ex. F at 98-103.  It further requires 

the instructions to inform voters that they must “[p]ut [their] ballot in the [secrecy] 

envelope” and “[s]ign and date the” declaration, with the specific instruction to:  

“Put today’s date—the date you are signing.”  Id. (emphasis original).  And as 

explained, the Directive’s mandates for the date field eliminate the most common 

forms of dating errors in past elections.  See supra at 6. 

Absent a showing that these instructions are not “adequate” and 

“conspicuous,” the majority’s conclusion that the Board is constitutionally obligated 

to provide additional “pre-deprivation notice” and procedures simply collapses.  Pa. 

Democratic Party, 238 A.3d at 389 (Wecht, J., concurring).  This failure of 

Plaintiffs’ case and the panel majority’s holding is particularly glaring with respect 

to the upholding of the trial court’s prospective injunction.  After all, without 

showing constitutional insufficiency in the new instructions now mandated under 

the July 1 Directive, Plaintiffs have failed to establish a “clear right” to injunctive 
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relief for the ongoing 2024 General Election in which millions of Pennsylvanians 

will cast their votes—not to mention future elections.  Kuznik, 902 A.2d at 489.  For 

this reason alone, the Court should reverse. 

The majority also did not mention, much less consider, the procedural 

protections provided through the canvass.  See, e.g., Commw. Ct. Op. at 16-18, App. 

Ex. A at 16-18.  Consistent with the Election Code, the Board “arrange[s] for the 

computation and canvassing of the returns of votes” at a “convenient public place,” 

with “adequate accommodations” for “watchers and attorneys” to witness the 

proceedings.  25 P.S. § 3153.  The Board also “publicly commence[s] the 

computation and canvassing of the returns,” and gives “due notice” of that event.  

Id. § 3154 (emphasis added).  Representatives of both major political parties are 

often present to observe the processing of ballots.  See, e.g., In re Canvassing 

Operation, 241 A.3d 339, 150-51 (Pa. 2020).   

The Board adhered to these procedures for the 2024 Primary Election, as it 

has in past elections and will in future elections.  At least one Plaintiff here, 

Washington Branch NAACP, raised objections to the Policy prior to the 2024 

Primary Election Day.  But neither it nor any other plaintiff sent any representative 

to the post-Election Day canvass to observe, and preserve any objections to, the 

Policy, the Board’s implementation of the Policy, or the Board’s decision not to 

count any particular mail ballot.  See supra at 12.  The majority did not explain how 
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the public notice of and opportunity to observe the canvass—which no Plaintiff 

availed themself of—is constitutionally inadequate to protect the purported liberty 

interests it identified.  See Commw. Ct. Op. at 16-18, App. Ex. A at 16-18. 

The majority, moreover, gave short shrift to the procedure it did consider: the 

Section 3157 appeal procedure for decisions made by a county board at the canvass.  

See Commw. Ct. Op. at 16-17, App. Ex. A at 16-17.  The majority thought this 

protection was insufficient because “none of the Electors were aware that their 

ballots had not been counted until after election day” and “two of the Electors were 

unaware” of that fact “for months after the Primary.”  Id.  But all of the Electors 

would have become aware of the Board’s decision not to count their mail ballots had 

they (or interested parties on their behalf) attended the canvass.  Indeed, attendance, 

or at least awareness of the decisions made, at the canvass is an essential prerequisite 

to exercising the Section 3157 appeal right.  See 25 P.S. § 3157(a) (authorizing 

appeal of “canvassing of the returns of any primary or election”).  The majority never 

explained how providing public notice of and an opportunity to observe the canvass 

does not adequately protect the supposed “liberty interest to contest the 

disqualification” of a defective mail ballot made at the canvass.  Commw. Ct. Op. at 

16, App. Ex. A at 16.   

3. The majority’s due process analysis and affirmance of the injunction 

also fail because Plaintiffs’ and the lower courts’ preferred additional procedures 
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would impose a significant and unjustified “administrative burden” on the Board.  

Bundy, 184 A.3d at 557.  Start with the lower courts’ apparent mandate that the 

Board provide pre-election notice to electors of the errors they made in filling out 

their mail ballots.  To comply with that mandate, the Board must decide the validity 

of the mail ballots it receives and publish those results to the electors so that they 

have an opportunity to “contest their disqualification.”  Commw. Ct. Op. at 17, App. 

Ex. A at 17.  These initiatives would require the Board to divert its staff to process 

mail ballots before Election Day and to come up with a system for adjudicating mail-

ballot validity disputes on a rolling basis—all in violation of the Election Code, see 

infra Part II.B.   

Moreover, those efforts would result in voters within the county receiving 

differential treatment, potentially violating the Pennsylvania Constitution and the 

U.S. Constitution’s Equal Protection Clause.  Some mail ballots would arrive at the 

last minute—just barely in time—so that the Board would be unable to provide pre-

election notice of any defects.  This would result in starkly disparate treatment of 

voters’ ballots depending solely on when they happened to be received by the Board.  

Consequently, determinations of whether mail ballots are valid would not be 

“uniform throughout the State,” in contravention of the Pennsylvania Constitution, 

Pa. Const. art. VII, § 6; see also id. art. I, § V, Pennsylvania law, see 25 P.S. 

§ 2642(g) (elections must be “uniformly conducted” throughout Commonwealth), 
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and the Equal Protection Clause, see Bush v. Gore, 531 U.S. 98, 106-07 (2000) (U.S. 

Constitution forbids use of “varying standards to determine what [is] a legal vote” 

from “county to county”).  Simply put, the Board has no way to ensure that the lower 

courts’ “amorphous” commands to give an opportunity to contest invalid ballots will 

be “implemented and fairly administered … in the weeks between now and the 

general election.”  Pa. Democratic Party, 238 A.3d at 389 (Wecht, J., concurring).  

That is no way to protect the rights of electors who seek to participate in a fair and 

orderly process.  

The lower courts’ mandate fares no better even if it is read to be a post-election 

notice requirement.  Once again, the lower courts have only provided “amorphous” 

instructions.  Id.  It is unclear how the Board is supposed to provide notice of mail 

ballot defects after the election, other than the ample procedures electors are already 

provided through the public canvassing process.  See 25 P.S. §§ 3153, 3154, 3157.  

The Board previously suggested it could, after the canvass, publicly provide a list of 

whose mail ballots were rejected (thus allowing listed individuals to file appeals 

under § 3157(a)), but the Commonwealth Court majority summarily rejected that 

suggestion.  Commw. Ct. Op. at 17, App. Ex. A at 17.  In any event, as discussed, 

the Board already provides public notice of the canvass, and members of the public 

have the option to attend and observe the counting of ballots if they wish.  See supra 

at 33-34.  There is no justification for adding more notice obligations to the Board’s 
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already full plate after polls close, and the lower courts’ holdings simply fail to 

grapple with the realities of election administration.  

In short, the trial court was correct when it said that “[t]he procedural due 

process issue raised in this case is relatively straightforward.”  Trial Ct. Op. at 2, 

App. Ex. B at 2.  This Court has a menu of options to choose from, but all roads lead 

to the same conclusion:  Procedural due process does not require additional notice 

to electors who fail to comply with Pennsylvania’s ballot rules.  

B. The Consequences Of The Majority’s Rejection Of The Election 
 Code Are Breathtakingly Broad. 

In its haste to discover new constitutional rights, the majority bulldozed the 

Election Code in multiple ways.  Under the majority’s ruling, the Board must “notify 

any elector whose mail-in ballot is segregated for a disqualifying error” so that he 

“has an opportunity to challenge” that determination, and it must do so prior to the 

end of the voting period.  Commw. Ct. Op. at 8 (quoting Trial Ct. Op. at 27), App. 

Ex. A at 8.  To state the obvious, the majority thus requires the Board (i) to determine 

whether an elector’s mail ballot is valid and (ii) to report that determination to the 

elector, all before the election is concluded.      

The Election Code does not allow what the majority demands.  “[U]pon 

receipt,” county boards are not permitted to inspect or open a mail-ballot package.  

25 P.S. § 3146.8(a).  Instead, county boards must “safely keep the ballots in sealed 

or locked containers until they are to be canvassed.”  Id.  The very earliest time the 
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county board is permitted to open and inspect mail ballots is at the “pre-canvass,” 

which takes place at 7:00 A.M. on Election Day.  See id. §§ 2602(q.1), 

3146.8(g)(ii)(1.1).  And even then, “[n]o person observing, attending or participating 

in a pre-canvass meeting may disclose the results of any portion of any pre-canvass 

meeting prior to the close of the polls.”  Id. § 3146.8(g)(ii)(1.1).   

But inspection, opening, and disclosure are exactly what the majority 

demands of the Board.  The Board cannot determine whether the elector made a 

disqualifying error without inspecting (and, in the case of the secrecy envelope 

requirement, opening) the ballot.  It cannot inspect or open the ballot before Election 

Day itself.  And even once it does, the Election Code prohibits telling the electors 

the results until after polls close. 

In other words, the Election Code forecloses the majority’s directive to the 

Board.  In fact, the majority’s directive would create a pre-canvass period 

coterminous with the 50-day statutory mail-voting period:  It would require the 

Board, on a rolling basis as mail-ballot packets are received, to inspect, make 

determinations regarding the validity of, and notify voters of any defects.  It is one 

thing to use procedural due process to supplement a statutory interest.  It is quite 

another to use that doctrine to hold a duly-enacted statute unconstitutional.  That 

difference appears to have escaped the attention of the courts below, as neither paid 

even lip service to the principle that “acts passed by the General Assembly are 
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strongly presumed to be constitutional.”  Zauflik v. Pennsbury Sch. Dist., 104 A.3d 

1096, 1103 (Pa. 2014).  That presumption can only be overcome if the challenger 

demonstrates that the statute “clearly, palpably, and plainly violates the 

Constitution.”  Id.  But neither court below made any determination whatsoever that 

the Election Code “clearly, palpably, and plainly” falls short of the three-factor 

balancing test for procedural due process.  Even if the Court thinks that the 

procedural due process question is close (it is not), the presumption of 

constitutionality does not permit rejection of broad swathes of the Election Code so 

easily. 

If ever that presumption had purchase, it has it here.  The presumption stems 

from the premise that “the power of judicial review must not be used as a means by 

which the courts might substitute [their] judgment as to the public policy for that of 

the legislature.”  Commonwealth v. Torsilieri, 316 A.3d 77, 91 (Pa. 2024).  

Especially so in the context of elections.  “The power to regulate elections is 

legislative, and has always been exercised by the lawmaking branch of the 

government.”  Winston v. Moore, 91 A. 520, 522 (Pa. 1914).  “Errors of judgment 

in the execution of the legislative power, or mistaken views as to the policy of the 

law, or the wisdom of the regulations, do not furnish grounds for declaring an 

election law invalid unless there is a plain violation of some constitutional 

requirement.”  Id.; see also In re Canvass of Provisional Ballots in 2024 Primary 



 

41 

Election, 2024 WL 4181584, at *11 (Wecht, J., concurring) (noting that 

“[c]hallenges to the counting of ballots or to the disregard of ballots inherently arise 

in a politics-laden area of the law” and that “[a]rguments about voting requirements 

and efforts to liberalize provisions of the Election Code should be directed to the[] 

political branches”).     

Perhaps the majority thinks that it would be better to count ballots and publish 

the results on a rolling basis.  And if it were to run the election, the majority certainly 

would opt for notice and an extensive administrative appeals process that permits 

voters to submit as many ballots as they want as long as they eventually comply with 

the initial ballot requirements.  But those calls are for the General Assembly, not the 

courts.  And unless the majority can identify a “gross abuse” (it cannot), it is 

unjustified in “striking down an election law demanded by the people, and passed 

by the lawmaking branch of government in the exercise of a power always 

recognized and frequently asserted.”  Winston, 91 A. at 523; see also In re Canvass 

of Provisional Ballots in 2024 Primary Election, 2024 WL 4181584, at *11 (Wecht, 

J., concurring) (“[T]he judiciary should act with restraint, in the election arena, 

subordinate to express statutory directives.” (citation omitted)).   

Perhaps the majority also thought that it could surgically excise those parts of 

the Election Code that contradicted its holding.  It cannot.  Act 77—the landmark 

bill in which the General Assembly expanded the ability to vote by mail ballot—is 
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“nonseverable,” and “[i]f any provision of this act or its application to any person or 

circumstance is held invalid, the remaining provisions or applications of this act are 

void.”  2019 Pa. SB 421, § 11.  That Act directs the county boards to keep mail 

ballots “in sealed or locked containers until they are to be canvassed by the county 

board of elections.”  Id. § 7.  It also provides that “[t]he county board of elections 

shall meet no earlier than the close of polls … to begin canvassing.”  Id.  Those 

provisions are invalid under the majority’s analysis; accordingly, if the majority’s 

opinion stands, Act 77—and its expansion of mail ballot availability—is void, and 

Pennsylvania’s universal mail-voting regime has just been invalidated in the midst 

of the ongoing 2024 General Election.  See Black Pol. Empowerment Project v. 

Schmidt, 2024 WL 4002321, at *62-64 (Pa. Commw. Ct. Aug. 30, 2024) 

(McCullough, J., dissenting) (noting that invalidating any part of Act 77 would 

“void[] all absentee and mail-in voting in Pennsylvania”).   

“It is not for the judiciary to usurp the General Assembly’s policy-making 

authority and exceed the parameters of legislation by engrafting statutory 

requirements that the General Assembly chose to omit.”  Keystone Rx LLC v. Bureau 

of Workers’ Comp. Fee Rev. Hearing Off., 265 A.3d 322, 334 (Pa. 2021) (Wecht, J., 

concurring).  Here, not only did the General Assembly omit the majority’s chosen 

requirements—it actively prohibited them.  The consequences of the majority’s 

decision are a reminder of the care courts must exercise when deciding whether to 
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hold duly-enacted legislation unconstitutional.  The majority failed to exercise that 

care here, so the Court should reverse. 

III. The Courts Below Erred By Imposing New Election Rules On The Eve 
Of The Election. 

Even if the lower courts’ rulings were legally plausible (they are not), they 

erred in changing election rules during the imminent and ongoing 2024 election.   

The rule is simple:  “This Court will neither impose nor countenance 

substantial alterations to existing laws and procedures during the pendency of an 

ongoing election.”  New Pa. Order at 3.  That rule—known as the Purcell principle—

is one of “common sense.”  Id. (quoting Crookston v. Johnson, 841 F.3d 396, 398 

(6th Cir. 2016)).  It is a “basic tenet of election law” that “[w]hen an election is close 

at hand, the rules of the road should be clear and settled.”  DNC v. Wis. State 

Legislature, 141 S. Ct. 28, 31 (2020) (Kavanaugh, J., concurring).  “[R]unning a 

statewide election is a complicated endeavor,” and involves “a host of difficult 

decisions about how best to structure and conduct the election.”  Id.  And those 

decisions must then be communicated to the “state and local officials” tasked with 

implementing them, who in turn “must communicate to voters how, when, and 

where they may cast their ballots through in-person voting on election day, absentee 

voting, or early voting.”  Id.   

Those procedures are the bailiwick of the General Assembly and the county 

boards who are tasked with executing its will—not judges.  See, e.g., In re Canvass 
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of Provisional Ballots in 2024 Primary Election, 2024 WL 4181584, at *11 (Wecht, 

J., concurring).  The responsibility for handling the “significant logistical 

challenges” and “enormous advance preparations” implicated by elections belongs 

to the General Assembly and the county boards, Merrill, 142 S. Ct. at 880 

(Kavanaugh, J., concurring)—not judges.  And for good reason.  “Even seemingly 

innocuous late-in-the-day judicial alterations to state election laws can interfere with 

administration of an election and cause unanticipated consequences.”  DNC, 141 S. 

Ct. at 31 (Kavanaugh, J., concurring).  “If a court alters election laws near an 

election, election administrators must first understand the court’s injunction, then 

devise plans to implement that late-breaking injunction, and then determine as 

necessary how best to inform voters, as well as state and local election officials and 

volunteers, about those last-minute changes.”  Id. 

For these reasons, just last week this Court considered two King’s Bench 

applications challenging status-quo election rules and opted to leave those existing 

procedures in place without considering the merits of the challenges.  See Order, 

RNC v. Schmidt, No. 108 MM 2024 (Oct. 5, 2024); New Pa. Order.  And that was 

despite the fact that at least one of the applications raised “important questions” as 

to the county boards’ authority to create the challenged procedures.   See Concurring 

Statement of Justice Brobson, RNC v. Schmidt, No. 108 MM 2024 (Oct. 5, 2024).  

No matter—judicial intervention at this point would have been “highly disruptive to 
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county election administration.”  Id.  This Court refused to allow judges to enter the 

fray so close to an election.  

It should do so again here.  The trial court entered its permanent injunction 

requiring notice of mail ballot defects on August 23, just a few weeks before the 

distribution of mail ballots.  See 25 P.S. § 3146.2a (mail ballots for 2024 general 

election could be sent out starting on September 16).  The Commonwealth Court 

majority affirmed on September 24, after ballots were already sent out and during 

the ongoing 2024 general election.  The U.S. Supreme Court has applied the Purcell 

principle several months before the distribution of mail ballots.  See Robinson v. 

Callais, 144 S. Ct. 1171 (2024) (stay of April 30, 2024 order in advance of 2024 

general election); see Merrill, 142 S. Ct. at 879 (granting Purcell stay of order 

entered about two months before mail ballots were sent out).  Thus, by any measure, 

the lower courts here impermissibly “alter[ed] existing laws and procedures during 

the pendency of an ongoing election.”  New Pa. Order at 3.   

Moreover, the procedural changes dictated by the lower courts are particularly 

disruptive.  “[S]tate and local election officials need substantial time to plan for 

elections.”  Merrill, 142 S. Ct. at 880 (Kavanaugh, J., concurring).  And “[i]f a court 

alters election laws near an election, election administrators must first understand 

the court’s injunction, then devise plans to implement that late-breaking injunction, 

and then determine as necessary how best to inform voters, as well as state and local 
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election officials and volunteers, about those last-minute changes.”  DNC, 141 S. Ct. 

at 31 (Kavanaugh, J., concurring).   

This case proves the point.  To begin, the Board will have to make sense of 

the lower courts’ orders.  What does it mean to give voters “the opportunity to 

contest their disqualification”?  See Commw. Ct. Op. at 17, App. Ex. A at 17.  

Answering that question—and then implementing it—will take nigh “heroic efforts 

by … state and local officials authorities in the next few weeks,” and “even heroic 

efforts likely would not be enough to avoid chaos and confusion.”  Merrill, 142 S. 

Ct. at 880 (Kavanaugh, J., concurring).  To comply with the injunction, the Board 

will have to make substantial procedural changes, and to move around personnel and 

resources to accomplish the judicially-mandated shifts.  It must now inform electors 

of the validity of their ballots on an ongoing basis; this forces Board employees to 

carefully process mail ballots before Election Day, a substantial task it would have 

otherwise delayed until Election Day (as the Election Code commands, see supra 

Part II.B).  And the Board must inform electors so that they can somehow 

“challenge” the Board’s validity determination—which of course requires devising 

a system of adjudicating such challenges on a rolling basis in the first place.  

Commw. Ct. Op. at 17, App. Ex. A at 17.  Such “[l]ate judicial tinkering with 

election laws” will “lead to disruption and to unanticipated and unfair consequences 
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for candidates, political parties, and voters, among others.”  Merrill, 142 S. Ct. at 

881 (Kavanaugh, J., concurring).   

Because the trial court’s injunction “contravene[d] the Purcell principle by 

rewriting state election laws close to an election,” DNC, 141 S. Ct. at 32 (Kavanaugh, 

J., concurring), this Court can reverse the decisions below based solely on the 

Purcell principle.  The Court should do so here and not “countenance” last-minute 

judically-mandated election-rule changes “during the pendency of an ongoing 

election.”  New Pa. Order at 3.   

CONCLUSION 

The Court should reverse.   
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
 
Center for Coalfield Justice,   : 
Washington Branch NAACP,  : 
Bruce Jacobs, Jeffrey Marks,  : 
June Devaughn Hython,    : 
Erika Worobec, Sandra Macioce,  : 
Kenneth Elliott, and David Dean  : 
     : 
                          v.    :  No. 1172 C.D. 2024 
     :  Submitted:  September 10, 2024 
Washington County Board of   : 
Elections, Republican National   : 
Committee and Republican Party   : 
of Pennsylvania,    : 
     : 
   Appellants  : 
 
 
BEFORE: HONORABLE RENÉE COHN JUBELIRER, President Judge 
 HONORABLE MICHAEL H. WOJCIK, Judge 
 HONORABLE LORI A. DUMAS, Judge 
  
 
OPINION NOT REPORTED 
 
MEMORANDUM OPINION  
BY JUDGE WOJCIK     FILED:  September 24, 2024 
 
 
 The Washington County Board of Elections (County Board), the 

Republican National Committee (RNC), and the Republican Party of Pennsylvania 

(RPP) (collectively, Appellants) appeal from an order of the Court of Common Pleas 

of Washington County (trial court), which granted summary judgment, in part, in 

favor of Center for Coalfield Justice, Washington Branch NAACP (Interest Groups), 

Bruce Jacobs, Jeffrey Marks, June Devaughn Hython, Erika Worobec, Sandra 

Macioce, Kenneth Elliott, and David Dean (Electors or the Electors) (collectively, 
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Appellees).  The trial court determined that the County Board’s ballot return notice 

policy (Policy), implemented for the 2024 Primary Election, violated Electors’ 

procedural due process rights and ordered the County Board to: (1) notify electors 

whose mail-in ballot packets were segregated on suspicion of a disqualifying error, 

so that the voter may challenge, but not cure, the purported defect; and (2) document 

that the elector had not successfully voted in the elector’s respective district poll 

register to ensure that the elector may cast a provisional ballot.  On appeal, 

Appellants argue, inter alia, that the trial court erred by concluding the Policy 

implicated procedural due process as a legislative act.  Upon careful review, we 

affirm. 

 The parties do not dispute the facts giving rise to this matter.  For the 

purposes of the 2023 primary and municipal elections, the County Board 

implemented a notice and cure procedure for electors whose mail-in and absentee 

ballots contained disqualifying errors, e.g., the ballot lacked a signature or contained 

an incorrect date.  However, at a meeting held on April 11, 2024, the County Board 

voted to discontinue this practice for the primary election held on April 23, 2024 - 

even though the County Board had already segregated 170 mail-in ballot packets for 

disqualifying errors.  This new Policy mandated that all mail-in ballot packets 

received by the County Board were to be marked in the State Uniform Registry of 

Electors (SURE) system1 as “record-ballot returned.”  The Policy also prevented 

inquiring electors from receiving notice as to whether their ballot had been 

segregated, and on election day, the district poll register only indicated whether an 

 
1 As this Court has previously explained, “[t]he SURE system is the Statewide Uniform 

Registry of Electors, the statewide database of voter registration maintained by the Department of 
State and administered by each county.”  In re Nomination Petition of Morrison-Wesley, 946 A.2d 
789, 792-93 n.4 (Pa. Cmwlth. 2008). 
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elector had requested a mail-in packet and whether it was received; the register 

similarly did not indicate whether the ballot had been segregated.   

 Following a Right-to-Know Law2 request, the County Board disclosed 

that 259 timely received mail-in ballots had been segregated and disqualified for 

errors.  No such elector cast a provisional ballot on election day, nor did any elector 

contest the segregation of their ballot under Section 1407 of the Pennsylvania 

Election Code (Election Code).3 

 On July 1, 2024, Electors and Interest Groups filed a complaint in the 

trial court asserting that the Policy had violated their procedural due process right 

under the Pennsylvania Constitution and sought a preliminary injunction to enjoin 

the County Board from continuing the Policy for the 2024 General Election.  

Following the joinder of the RNC and RPP in the action, the parties agreed to resolve 

the dispute by way of cross-motions for summary judgment.   

 In an opinion and order filed on August 23, 2024, the trial court granted 

Appellees’ motion for summary judgment, in part, as well as their motion for 

permanent injunction, while denying Appellants’ cross-motion for summary 

 
2 Act of February 14, 2008, P.L. 6, 65 P.S. §§67.101-67.3104. 

 
3 Section 1407(a) of the Election Code provides in pertinent part: 
 

(a) Any person aggrieved by any order or decision of any county 
board regarding the computation or canvassing of the returns 
of any primary or election, or regarding any recount or recanvass 
thereof under sections 1701, 1702, and 1703 of this act, may appeal 
therefrom within two days after such order or decision shall 
have been made, whether then reduced to writing or not, to the 
court specified in this subsection, setting forth why he feels that an 
injustice has been done, and praying for such order as will give him 
relief.  
 

Act of June 3, 1937, P.L. 1333, as amended, 25 P.S. §3157(a) (emphasis added).   
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judgment.  First, however, the trial court resolved Appellants’ arguments pertaining 

to justiciability.  See Trial Court Op., 8/23/24, at 8-12.  In relevant part, the trial court 

determined that both Electors and Interest Groups possess standing.  Id. at 10-12.  

Electors suffered sufficient harm under the Policy to confer standing as they were 

not afforded notice of any disqualifying error such that they were not provided a 

meaningful opportunity to cast a provisional ballot or contest their disqualification.  

Id. at 10.  Likewise, the trial court found that Interest Groups possess standing as 

their programs aimed at promoting voter participation were adversely impacted by 

the Policy, because Interest Groups could not provide clear and accurate information 

to electors.  Id. at 11.   

 Next, the trial court concluded that Appellees’ action was not precluded 

by ripeness or mootness.  Trial Court Op. at 11-12.  The trial court disagreed with 

Appellants’ assertion that Appellees’ proffered harm was entirely speculative and 

thus was not ripe for judicial review.  Id.  Rather, the trial court agreed that the Policy 

would continue “unless and until” the County Board undertook a new policy.  Id.  

Regarding mootness, the trial court was unpersuaded by Appellants’ argument that 

the Department of State’s modification of the SURE system e-mail notification 

mooted the controversy.  Id. at 13.  In the trial court’s view, any modification to the 

SURE system would nevertheless leave electors unaware of their ballot status, such 

that electors would still be without notice that they should cast a provisional ballot 

or contest their disqualification.  Id. 

 Concerning the merits, the trial court concluded that the Policy violated 

Electors’ procedural due process rights.  In so doing, the trial court first found that 

the County Board’s decision to segregate a mail-in ballot for a disqualifying error 

constituted an adjudication, rather than a legislative act: 
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Here, like in [Londoner v. City and County of Denver, 210 
U.S. 373 (1908),] or Washington v. Department of 
Corrections, 306 A.3d 263 (Pa. 2023)], the process of 
elections office staff screening and segregating mail-in 
ballots for those with disqualifying errors and then coding 
the ballot in the SURE system in a manner which provides 
no way for an individual voter to know that their ballot has 
been segregated affects a small portion of all mail-in 
voters and results in an adjudicative action.   

Trial Court Op. at 14-15.   

 Subsequently, the trial court determined that Electors possess a liberty 

interest in challenging the County Board’s canvassing determination.  Trial Court 

Op. at 17.  In the trial court’s view, Section 1407 of the Election Code created a 

statutory right in Electors to contest the County Board’s determination that the 

Elector had failed to properly cast their ballot.  Id.  As such, the trial court sought to 

ascertain the procedural guarantees owed under this liberty interest.  Ultimately, the 

court below declined to follow the County Board’s suggestion to apply the 

Anderson/Burdick framework, as articulated in Burdick v. Takushi, 504 U.S. 428, 

434 (1992).4  Trial Court Op. at 18.   

 
4 The Anderson/Burdick framework provides: 
 

[T]he rigorousness of our inquiry into the propriety of a state 
election law depends upon the extent to which a challenged 
regulation burdens First and Fourteenth Amendment rights [U.S. 
Const. amends. I, XIV].  Thus, as we have recognized when those 
rights are subjected to “severe” restrictions, the regulation must be 
“narrowly drawn to advance a state interest of compelling 
importance.”  But when a state election law provision imposes only 
“reasonable, nondiscriminatory restrictions” upon the First and 
Fourteenth Amendment rights of voters, “the State’s important 
regulatory interests are generally sufficient to justify” the 
restrictions. 
 

Burdick, 504 U.S. at 434 (citations omitted).  
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 Instead, the trial court applied the following three-part test articulated 

in Mathews v. Eldridge, 424 U.S. 319 (1976),5 by balancing: “(1) the private interest 

affected, (2) the risk of erroneous deprivation of that interest through existing 

procedures and the probable value, if any, of additional procedural safeguards, and 

(3) the governmental interest, including costs and administrative burdens of 

additional procedures.”  Trial Court Op. at 18-19 (citing C.S. v. Department of 

Human Services, Bureau of Hearings and Appeals, 184 A.3d 600, 607 (Pa. Cmwlth. 

2018)).  In applying that test, the trial court considered the statutory right under 

Section 1407 of the Election Code to be the private right affected by the Policy, 

which incurred a high risk of erroneous deprivation because the Policy precluded the 

notice requisite to exercise that statutory right.  Trial Court Op. at 21.  Similarly, the 

trial court did not view providing notice to electors whose ballots were segregated 

to place a heavy burden on the County Board as it merely involved using a different 

code already available to the Board in the SURE system.6  Id.   

 Still, Appellants argued that Appellees’ claim was precluded by our 

Supreme Court’s decision in Pennsylvania Democratic Party v. Boockvar, 238 A.3d 

345, 372-74 (Pa. 2020).  Trial Court Op. at 19.  The trial court disagreed, finding 

that Boockvar was distinguishable from Appellees’ claim: the issue before the High 

Court therein was whether the free and equal elections clause7 of the Pennsylvania 

 
5 Although the trial court stated that it considered all of the parties’ arguments before 

determining that the Mathews test was the proper test in this instance, it did not explain its reason 
for doing so.  See Trial Court Op. at 19.   

 
6 The trial court also observed that the Anderson/Burdick framework would not compel a 

different outcome.  Trial Court Op. at 21. 
 
7 The free and equal elections clause provides:  “Elections shall be free and equal; and no 

power, civil or military, shall at any time interfere to prevent the free exercise of the right of 
suffrage.”  Pa. Const. art. I, §5. 



7 
 

Constitution required all County Boards of Elections to develop notice and cure 

procedures.  Id. at 19-20.  Yet, here, Appellees assert that the County Board failed 

to guarantee Electors’ procedural due process rights8 by refusing to give notice that 

their ballots had been segregated, so that they might exercise their statutory right to 

contest this disqualification.  Id.  As such, the trial court did not view Elector-

Appellees’ complaint as implicating an opportunity to cure procedure, as in 

Boockvar.  Id. at 20-21.   

 Finally, the trial court rejected the County Board’s attempt to portray 

casting a provisional ballot as an “illusory” means of curing Elector-Appellees’ 

defective ballots and the attendant argument that Elector-Appellees’ sought-after 

relief would involve rewriting the Election Code to count a mail-in elector’s 

defective ballot.  Trial Court Op. at 20-21.  On that point, the trial court found the 

governing provisions of the Election Code to be ambiguous.  For example, where 

Section 1306-D(b)(2), 25 P.S. §3150.16(b)(2)9 (emphasis added), provides that “[a]n 

elector who requests a mail-in ballot and who is not shown on the district register as 

having voted may vote by provisional ballot . . . [,]” Section 1210, 25 P.S. §3050 

(emphasis added), provides “[a] provisional ballot shall not be counted if: . . . the 

elector’s absentee ballot or mail-in ballot is timely received by a county board of 

elections.”  Id. at 25.  Ultimately, the trial court resolved the ambiguity by 

determining that the term “voted” necessarily included having “the opinion 

expressed in the ballot” counted.  Id. at 26.  Because of the ambiguity, the trial court 

 
8 Pennsylvania’s due process clause provides:  “All men are born equally free and 

independent, and have certain inherent and indefeasible rights, among which are those of enjoying 
and defending life and liberty, of acquiring, possessing and protecting property and reputation, and 
of pursuing their own happiness.”  Pa. Const. art. I, §1.   

 
9 Added by the Act of October 31, 2019, P.L. 552, No. 77 (Act 77). 
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denied Appellees’ motion for summary judgment on this limited point, but also 

found a permanent injunction to be warranted due to the nature of the harm.  Id. at 

26-27. 

 Hence, the trial court entered the following order: 
 
For the reasons set forth above, this [c]ourt finds there are 
not genuine issues of material fact and [Appellees] are 
entitled to judgment as a matter of law regarding their right 
to notice regarding their ballot status in order to challenge 
the canvass board’s decisions.  As such, [Appellees’] 
motion for summary judgment is GRANTED in that 
regard.  [The County Board] is hereby ordered to notify 
any elector whose mail-in packet is segregated for a 
disqualifying error, so the voter has an opportunity to 
challenge (not cure) the alleged defects.  [The County 
Board] shall input the accurate status of the mail-in packet 
and provide the status to the elector if requested. 
 
This [c]ourt finds that [] there are genuine issues of 
material fact regarding all other matters[;] therefore, the 
remainder of the motion for summary judgment filed by 
the [Appellees] as well as the motions for summary 
judgment filed by [Appellants] are all DENIED.  
[Appellees’] request for a permanent injunction is 
GRANTED and [the County Board] shall properly 
document in the poll books that the elector whose mail-in 
packet is segregated for a disqualifying error has not 
“voted” in accordance with 25 P.S. §3150.16 and choose 
the most appropriate selection in the SURE system to 
reflect as such. 

Trial Court Op. at 27-28.   

 On appeal to this Court, Appellants raise the following issues for our 

review: (1) whether Appellees’ claim is justiciable; (2) whether Boockvar forecloses 

Appellees’ claim; (3) whether the trial court erred by finding that the Policy violated 

Electors’ procedural due process rights; (4) whether the trial court effectively 

mandated a notice and cure procedure; and (5) whether the trial court’s order 
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contradicts the Election Code.  We have no difficulty concluding that Appellants’ 

arguments are unavailing - indeed, many of them have already been considered and 

flatly rejected by this Court’s recent decision in Genser v. Butler County Board of 

Elections (Pa. Cmwlth., Nos. 1074, 1085 C.D. 2024, filed September 5, 2024), 

petitions for allowance of appeal filed, (Pa., Nos. 240-241, 241-243 WAL 2024, 

filed September 8, 2024).10 

 Preliminarily, the crux of Appellees’ action is their request for 

injunctive relief, such that our inquiry focuses on the trial court’s grant thereof.  On 

that point, “appellate review in [cases involving the grant of a permanent injunction] 

is whether the lower court committed an error of law in granting or denying the 

permanent injunction.  Our standard of review for a question of law is de novo.  Our 

scope of review is plenary.”  Buffalo Township v. Jones, 813 A.2d 659, 664 n.4 (Pa. 

2002).   

 Further, “[t]o justify the award of a permanent injunction, the party 

seeking relief must establish[] that his right to relief is clear, that an injunction is 

necessary to avoid an injury that cannot be compensated by damages, and that 

greater injury will result from refusing rather than granting the requested relief.”  

Kuznik v. Westmoreland County Board of Commissioners, 902 A.2d 476, 489 (Pa. 

2006).  “However, unlike a claim for a preliminary injunction, the party need not 

establish either irreparable harm or immediate relief and a court may issue a final 

injunction if such relief is necessary to prevent a legal wrong for which there is no 

adequate redress at law.”  Buffalo Township, 813 A.2d at 663-64. 

 
10 Unreported memorandum opinions of this Court filed after January 15, 2008, may be 

cited for their persuasive value pursuant to Rule 126(b) of the Pennsylvania Rules of Appellate 
Procedure, Pa.R.A.P. 126(b), and Section 414(a) of the Court’s Internal Operating Procedures, 210 
Pa. Code §69.414(a).  
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 Neither the trial court nor the parties had the benefit of this Court’s 

recent decision in Genser at the time of hearing.  Therein, two electors in Butler 

County attempted to vote by mail-in ballots in the 2024 Primary Election, but due to 

disqualifying errors,11 the ballots were not counted.  Id. at 2-3.  As such, the Butler 

County Board of Elections (Butler County Board) updated the SURE system to 

reflect that the electors’ ballots would not be counted, which triggered an automatic 

e-mail to be sent to the electors explaining the same.  However, the email also stated: 

“you can go to your polling place on election day and cast a provisional ballot.”  Id. 

at 3 (emphasis removed).  Despite casting provisional ballots in accord with the e-

mail’s instruction, the provisional ballots were also rejected.  Id.  The electors 

subsequently filed a petition for review in the Court of Common Pleas of Butler 

County (Common Pleas Court), arguing, inter alia, that the Butler County Board 

rejected their provisional ballots in violation of the Election Code.  Id.  Ultimately, 

the Common Pleas Court dismissed the electors’ petition “as [the Butler County 

Board’s] actions were in accord with Section [1210(a.4)(5)(i) and (ii)(F) of the 

Election Code,] 25 P.S. §3050(a.4)(5)(i), (ii)(F), which it read to foreclose the 

counting of provisional ballots cast by electors who had timely submitted mail-in 

ballots, even if those electors’ timely submitted main-in ballots were previously 

rejected.”  Id. at 10-11. 

 On appeal, this Court considered the following provisions of the 

Election Code.  See Genser, slip op. at 11-13.  The “Having Voted Clause” under 

Section 1306-D(b)(2) of the Election Code provides: “An elector who requests a 

mail-in ballot and who is not shown on the district register as having voted may 

vote by provisional ballot under Section 1210(a.4)(1).”  25 P.S. §3150.16(b)(2) 
 

11 The electors failed to place their mail-in ballots in a secrecy envelope required by Section 
1306-D(a) of the Election Code, 25 P.S. §3150.16(a).  See Genser, slip op. at 3.  
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(emphasis added).  However, the “Casting Clause” and the “Timely Received 

Clause” under Section 1210(a.4)(5)(i) and (ii)(F) of the Election Code provide: 
 
(5)(i) Except as provided in subclause (ii), if it is 
determined that the individual was registered and entitled 
to vote at the election district where the ballot was cast, the 
county board of elections shall compare the signature on 
the provisional ballot envelope with the signature on the 
elector’s registration form and, if the signatures are 
determined to be genuine, shall count the ballot if the 
county board of elections confirms that the individual did 
not cast any other ballot, including an absentee ballot, in 
the election. 
 
(ii) A provisional ballot shall not be counted if: 
 

* * * 
 

(F) the elector’s absentee ballot or mail-in 
ballot is timely received by a county board 
of elections. 

25 P.S. §3050(a.4)(5)(i), (ii)(F) (emphasis added).   

 In construing these three provisions, this Court determined that the 

Casting and Timely Received Clauses are ambiguous when considered alongside the 

Having Voted Clause.  Genser, slip op. at 24.  Specifically, the Court had to 

determine “the meaning of vote, voted, timely received, cast, and ballot.”  Id. 

(emphasis in original).  The Court explained: 
 
There is no congruence across the language of these 
clauses.  They use different verbs (sometimes used 
adjectivally as past participles).  Vote or having voted is 
not received is not cast.  All three sections refer to the noun 
ballot but none defines it.  This lack of congruence is 
apparent here where [the e]lectors’ ballots were timely 
received, but they had not voted.   

Id. at 24 n.16 (emphasis added).   
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 To resolve this ambiguity, the Court first analyzed the Election Code’s 

objective: 
 
As observed by our Supreme Court in Boockvar, “the 
purpose of and objective of the Election Code, which 
contains Act 77 [12], is ‘to obtain freedom of choice, a fair 
election and an honest election return.’”  . . . .  This 
objective is advanced by ensuring that each qualified 
elector has the opportunity to vote exactly once in each 
primary or election.  Not zero times, which would deprive 
an elector of the freedom of choice, and not twice, which 
would prevent an honest election return. 

Genser, slip op. at 29 (citation omitted).  The Court observed that the purpose of Act 

77 was to make voting more convenient for qualified electors and stated: “Despite 

its use of ambiguous terms as described above, the General Assembly clearly 

included the Having Voted Clause to give mail-in electors the opportunity to vote 

provisionally so long as they are ‘not shown on the district register as having voted’ 

by mail.”  Id. at 29-30.   

 In Genser, this Court ultimately held that:  
 
The General Assembly obviously did intend that mail-in 
and absentee voters can vote by provisional ballot if they 
have not already voted an earlier ballot, as [Sections 
1306(b)(2)13 and 1306-D(b)(2) of the Election Code, 25 
P.S. §§3146.6(b)(2), 3150.16(b)(2)] provide.  This entails 
the proposition that the provisional ballots so authorized 
could be counted under some circumstances.  The General 
Assembly did not intend for those authorized provisional 

 
12 Act 77 established state wide universal mail-in voting.  Section 1301-D-1307-D of the 

Election Code, added by Act 77, 25 P.S. §§3150.11-3150.17.  In addition, however, “Act 77 
eliminated the option for straight-ticket voting; moved the voter registration deadline from thirty 
to fifteen days before an election; allocated funding to provide for upgraded voting systems; and 
reorganized the pay structure for poll workers, along with other administrative changes.”  McLinko 
v. Department of State, 279 A.3d 539, 543 (Pa. 2022). 

 
13 Added by the Act of March 6, 1951, P.L. 3. 
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ballots to be rendered meaningless, essentially void ab 
initio, whenever the elector has made an earlier but 
unsuccessful attempt to cast or vote a ballot.  . . . 
 
We reject [the a]ppellees’ argument that reaching this 
result would effectively write a mandatory ballot-
curing procedure into the [Election] Code  . . . .  the 
[Election] Code independently authorizes electors to vote 
by provisional ballot, and when properly construed, it 
requires the [c]ounty to count the provisional ballots here.  
That does not depend on any ballot curing process, 
whether optional or mandatory.  The provisional ballot is 
a separate ballot, not a cured initial ballot.  To conclude, 
as the [t]rial [c]ourt did, that ‘any chance . . . to cast[] 
a provisional vote[] constitutes a ‘cure’” is to both 
overread [Boockvar] and to read the provisional voting 
sections out of the [Election Code]. 

Genser, slip op. at 32-33 (emphasis added).   

 Therefore, we are persuaded by this Court’s decision in Genser and 

reject many of Appellants’ claims for the same reasons asserted therein: (1) 

Boockvar is distinguishable from the instant matter; (2) the Election Code created a 

statutory right to cast a provisional ballot as a “failsafe” to ensure otherwise qualified 

electors may cast their vote and have it counted; (3) which does not amount to 

“curing” a defective mail-in ballot.  Hence, the remaining issues pertain to 

justiciability and whether procedural due process requires the County Board to 

afford Appellees notice of their disqualification.  On those issues,14 we see no reason 

to depart from the laudable reasoning of the trial court. 

 
14 On the issue of justiciability, we rely on the trial court’s opinion.  However, we also 

observe that the County Board held a public meeting on September 12, 2024.  Per the meeting 
agenda, the County Board elicited public comment and also discussed the “[s]tatus of [the] RNC 
[a]ppeal.”  However, there is no indication that the County Board did, in fact, undertake a new 
policy for the 2024 General Election.  The agenda is available on the County Board’s website:  
9_12_24_Board_of_Elections_Public_Agenda_cc5b0a08ff.pdf (washingtoncopa.gov) (last 
visited 9/19/24).  See Vanderklok v. United States, 868 F.3d 189, 205 n.16 (3d Cir. 2017) (Courts 
(Footnote continued on next page…) 
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 Appellants once again argue that the Legislative Act Doctrine bars the 

application of procedural due process here.  Appellants’ Brief at 22-23.  More 

particularly, Appellants believe the County Board’s choice of input in the SURE 

system is merely a policy choice rather than an adjudication.  Id.  We reject that 

view.   

 The Legislative Act Doctrine distinguishes between government 

conduct which is legislative in character or adjudicatory in character.  Washington, 

306 A.3d at 297-97; Small v. Horn, 722 A.2d 664, 676 (Pa. 1998).  As indicated, 

procedural due process protections only extend to adjudicatory government conduct.  

Id. 
 
Adjudicative agency actions are those that affect one 
individual or a few individuals, and apply existing laws or 
regulations to facts that occurred prior to the adjudication.  
Agency actions that are legislative in character result in 
rules of prospective effect and bind all, or at least a broad 
class of, citizens. 

Sutton v. Bickell, 220 A.3d 1027, 1032 (Pa. 2019). 

 Here, as the trial court aptly reasoned, the County Board’s canvassing 

determinations amount to an adjudication because the canvassing determinations 

apply the existing provisions of the Election Code and prevent a small number of 

otherwise qualified electors from having their vote counted.  It is true that the Policy 

ensures that all mail-in and absentee voters are left unaware as to whether they will 

have their vote counted.  The critical difference, however, is that some voters, like 

Electors, are thereby deprived of their two-day window to contest their 

disqualification and do not have the requisite notice of their right to cast a provisional 

 
may take judicial notice of information made publicly available by government entities, including 
on their websites.). 
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ballot on election day.  Hence, unlike a legislative act, the Policy effectively only 

binds a small class of citizens, who are prevented from exercising their constitutional 

and statutory rights, even if it leaves all mail-in voters in Washington County in the 

dark.  

 Next, Appellants repeat their argument that Electors possess no liberty 

interest in contesting the segregation and disqualification of their mail-in ballot 

under Section 1407 or the right to have their provisional ballot counted as a failsafe 

under Section 1306-D.  Appellants’ Brief at 23-30.  In their view, the trial court’s 

decision is aimed at the Elections Office staff’s initial segregation of the ballot and 

the attendant SURE system input, such that Section 1407 is inapplicable because it 

pertains to the canvass board’s decision which takes place after election day.  Id. at 

26-27.  Appellants even go so far as to suggest that the trial court’s holding otherwise 

betrays the court’s ulterior motive: to judicially mandate a notice and cure procedure.  

Id.  We firmly disagree. 

 First, “[t]he protections of due process afforded under the Pennsylvania 

Constitution are broader than the protections afforded under the United States 

Constitution.”  Marchionni v. Southeastern Pennsylvania Transportation Authority, 

715 A.2d 559, 562 n.2 (Pa. Cmwlth. 1998).15  Pennsylvania’s due process clause 

provides:  “All men are born equally free and independent, and have certain inherent 

and indefeasible rights, among which are those of enjoying and defending life and 

liberty, of acquiring, possessing and protecting property and reputation, and of 

pursuing their own happiness.”  Pa. Const. art. I, §1.  To succeed on a procedural 

due process claim, the aggrieved party must establish that the government has 

 
15 For example, the Pennsylvania Constitution guarantees a fundamental liberty interest to 

one’s reputation.  See D.C. v. Department of Human Services, 150 A.3d 558, 566 (Pa. Cmwlth. 
2016) (citing Pa. Const. art. I, §§1,11)). 
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deprived them of a protected property interest or liberty interest.  Save Our Saltsburg 

Schools v. River Valley School District, 285 A.3d 692, 697-98 (Pa. Cmwlth. 2022) 

(citing Miller v. Workers’ Compensation Appeal Board (Pavex, Inc.), 918 A.2d 809, 

812 (Pa. Cmwlth. 2007)).  If a liberty interest is identified, then procedural due 

process protections must attach, meaning: “adequate notice, opportunity to be heard, 

and the chance to defend oneself before a fair and impartial tribunal having 

jurisdiction of the case.”  Lawson v. Department of Public Welfare, 744 A.2d 804, 

806-07 (Pa. Cmwlth. 2000).   

 Article I, section 5 of the Pennsylvania Constitution, Pa. Const. art. I, 

§5, also known as the free and equal elections clause, protects the right to vote as a 

fundamental right.  See Banfield v. Cortes, 110 A.3d 155, 176 (Pa. 2015).  In fact, 

this right “is pervasive of other basic civil and political rights[.]”  Bergdoll v. Kane, 

731 A.2d 1261, 1269 (Pa. 1999).16   

 Presently, the General Assembly has directed that electors aggrieved by 

a county board of elections may seek redress for an injury done to them in the process 

of exercising the fundamental right to vote.  Thus, we conclude that electors possess 

a liberty interest to contest the disqualification, as to hold otherwise would render 

Section 1407 perfunctory in contravention of the above discussed provisions of the 

Pennsylvania Constitution.  Indeed, here, none of the Electors were aware that their 

 
16 See also article I, section 11 of the Pennsylvania Constitution, Pa. Const. art. I, §11 

(“Suits may be brought against the Commonwealth in such manner, in such courts and in such 
cases as the Legislature may by law direct.”); Section 1407(a) of the Election Code, 25 P.S. 
§3157(a) (“Any person aggrieved by any order or decision of any county board regarding the 
computation or canvassing of the returns of any primary or election . . . may appeal to the court 
. . . specified in this subsection . . . .”); Section 1407(b) of the Election Code, 25 P.S. §3157(b) 
(“The court on an appeal shall have full power and authority to hear and determine all matters 
pertaining to any fraud or error committed in any election district to which such appeal relates 
. . . .”). 
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ballots had not been counted until after election day.  See Joint Stipulation of Facts 

¶¶9-15.  In fact, at least two of the Electors were unaware that their ballots had not 

been counted for months after the Primary.  Id. ¶¶11, 15.  We do not believe our 

Constitution countenances such a deprivation without notice and an opportunity to 

be heard; thus, we conclude the Policy contravenes due process.17 

 Finally, Appellants assert that the trial court erred by requiring too 

burdensome of a notification procedure.  Appellants’ Brief at 31-32.  If anything, 

Appellants argue that the trial court should have ordered an alternative procedure to 

afford notice under the Mathews test, e.g., publishing a list of voters whose mail-in 

or absentee ballots were not counted.  Appellants’ Brief at 31.  We reject this view, 

especially because, per the Joint Stipulation of Facts, the County Board afforded 

notice to electors whose ballots were segregated for the 2023 elections.  Joint 

Stipulation of Facts ¶¶26-27.   

 To conclude, the current Policy emasculates the Election Code’s 

guarantees by depriving voters - like Electors herein - the opportunity to contest their 

disqualification or to avail themselves of the statutory failsafe of casting a 

provisional ballot.  Thus, the trial court’s award of permanent injunctive relief is 

proper, because: (1) Appellees possess a clear right to relief; (2) the harm electors 

will continue to suffer under the Policy cannot be compensated by damages; and (3) 

continuing to deny electors procedural due process will cause far greater injury than 

granting the requested injunctive relief (which the County Board is easily capable of 

doing).  We similarly agree with the trial court in all other respects. 
  

 
17 Additionally, we are not persuaded by Appellants’ distinction between segregation and 

canvassing.  Although the trial court’s remedy was aimed at the conduct which would best apprise 
Electors that their ballots were not counted, i.e., the initial segregation, it was for the purpose of 
ensuring the Electors’ liberty interest in challenging the County Board’s canvassing decision.   
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Accordingly, the trial court’s order is AFFIRMED.18 

MICHAEL H. WOJCIK, Judge 

Judge Dumas dissents and wishes to merely be so noted.

18 On September 10, 2024, Appellants filed an Application for Relief seeking to file a 
corrected brief after discovering technical errors in their otherwise timely filed brief.  The 
Application for Relief is GRANTED.  On September 11, 2024, after timely filing their briefs, 
Appellees filed an Application for Relief seeking to file corrected copies of their brief in this Court.  
The Application for Relief is GRANTED. 
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P R O C E E D I N G S

THE COURT: Okay. We are on the record.

Good morning, everyone. We obviously have an

argument today and that argument will begin shortly.

However, we do have a lot of people in the

stands today. I just want to let you know I'm going

to keep it as much as a controlled atmosphere as

possible. We have microphones everywhere, and part

of the reasons that we can't have a lot of noise is

we are being recorded and this is going to be

transcribed, and so the words that we are saying are

very important to the court reporter who has to

listen and take everything down to what is being

said. So I expect everyone who is here today to use

their ears and not their mouths. I was given sound

advice years ago, never met someone that got in

trouble using their ears.

This is Case No. 3953-2024. We have a

number of attorneys present in the courtroom here

today. This was scheduled in an expedited fashion

based on the request of the parties. There has been

many documents filed through C-Track and two

depositions that were recorded and provided to me.
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So we're going to start by having the

attorneys introduce themselves and who they are

representing today. We will start with the moving

party.

MR. WALCZAK: Thank you, Your Honor. Witold

Walczak on for the American Civil Liberties Union of

Pennsylvania on behalf of all petitioners.

MS. SCHNEIDER: Good morning, Your Honor.

Marian Schneider for the ACLU of Pennsylvania on

behalf of the petitioners.

MS. STEIKER: Good morning. Kate Steiker

for the ACLU of Pennsylvania on behalf of the

petitioners.

MR. BERARDINELLI: Good morning, Judge.

David Berardinelli for the Washington County Board of

Elections.

MS. GALLAGHER: Kathleen Gallagher on behalf

of the Republican National Committee and for purposes

of today's argument, the Republican Party of

Pennsylvania.

MR. SWEAT: Gary Sweat, Washington County

Solicitor.

THE COURT: All right. So we are going to
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begin. Any matters that we need to handle prior to

me calling Ms. Ostrander up for some questions?

MR. BERARDINELLI: No, Judge. That document

I thought wasn't in is in as joint Exhibit I. Thank

you, Judge.

THE COURT: Okay. Thank you.

MR. WALCZAK: Nothing, Your Honor.

THE COURT: Just watch your step on the way

up, and we are going to swear you in before you sit

down.

- - -

MELANIE OSTRANDER, a witness herein, having

been first duly sworn, was examined and testified as

follows:

THE COURT: You may be seated. This

microphone moves. I promise you this won't be seven

and a half hours, rehashing your seven and a half

hours of your deposition.

If there are any objections by either

counsel, knowing that there has been a deposition and

stipulation of the facts, of me asking questions of

the Washington County elections director, and then

opening up to you for questions?
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MR. BERARDINELLI: No, Judge. My only issue

would be with scope after you're done.

THE COURT: Yeah. We can talk about that.

MR. WALCZAK: No objection, Your Honor.

THE COURT: Can you please state your name

for the record?

MS. OSTRANDER: Melanie Ostrander.

THE COURT: And can you please spell your

first and last name?

MS. OSTRANDER: Melanie, M-E-L-A-N-I-E,

Ostrander, O-S-T-R-A-N-D-E-R.

THE COURT: And what is your title?

MS. OSTRANDER: I'm the elections director

for Washington County.

THE COURT: So that makes you the head of

the elections office here in Washington County; is

that correct?

MS. OSTRANDER: Of the office. The Board of

Elections are the governing body, but I am the --

THE COURT: You manage the office.

MS. OSTRANDER: I manage the office, yes.

THE COURT: How long have you been in that

capacity?
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MS. OSTRANDER: I've been the director since

February of 2019.

THE COURT: And you know why we are here

today; right?

MS. OSTRANDER: Yes.

THE COURT: Okay. So I'm just going to get

to some questions that I have for you. Because of

the deposition and the stipulation of facts, they are

going to jump around a little bit because I have so

much information already that has been provided to

me, but we're going to start with when you -- in

2023, because there is some difference between 2023

and 2024.

MS. OSTRANDER: Yes.

THE COURT: Focus on 2023 for a second. How

did you -- it's called a poll book; correct? That

you send to the different districts?

MS. OSTRANDER: Yes.

THE COURT: Okay. And was it an electronic

poll book in 2023?

MS. OSTRANDER: Yes.

THE COURT: And you send that to each one of

the voting districts; is that correct?
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MS. OSTRANDER: Yes.

THE COURT: And they only include eligible

voters for that district; is that correct?

MS. OSTRANDER: Yes.

THE COURT: And they also have a designation

next to them if they send in a mail-in or absentee;

is that correct?

MS. OSTRANDER: Yes.

THE COURT: In 2023 if you set aside a

mail-in ballot for a discrepancy or for an error,

what did you have next to that person's name in the

poll book?

MS. OSTRANDER: It would have said that the

voter was issued a mail-in or absentee ballot and

then there was a notation that they had to surrender

the ballot and envelope, declaration envelope, or

vote provisionally.

THE COURT: Okay. So if I am a mail-in

voter and I mail in my vote to you, you received it,

but there is an error on it, do you set it aside?

MS. OSTRANDER: Yes, in 2023.

THE COURT: That's what it said next to my

name. What would it say next to my name?
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MS. OSTRANDER: It would have said to have

the surrender mail in. You were issued a mail-in or

absentee ballot and that you would have to surrender

it or vote provisionally.

THE COURT: Okay. So it was a catchall?

MS. OSTRANDER: Yes.

THE COURT: So it was either you didn't

receive it or you received it and there was an error

-- or, I guess, you didn't receive it, but if they

couldn't surrender it, they would vote provisionally.

MS. OSTRANDER: Yes.

THE COURT: Okay. Sorry if that was

confusing.

MS. OSTRANDER: That's okay. Because we set

it aside and we would have marked in the SURE system

that we set it aside. It still would have said that

the ballot was issued to the voter and that they had

to surrender or vote provisionally.

THE COURT: If I was a mail-in voter, in

2023 still, and you received my mail-in vote, but it

had -- I followed all the directions to a T, had no

errors, and you did not segregate it, what would it

say next to my name in the poll book?
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MS. OSTRANDER: It would have said you

returned your ballot. So you voted. So you were, I

believe it said, ineligible, because you already had

returned your ballot and voted, and then if, you

know -- anyone can vote provisional. So if they

wanted to contest that, the poll worker would allow

them to vote provisional.

THE COURT: Okay. And now we are going to

go to this past primary, the only election that

occurred in Pennsylvania in 2024.

MS. OSTRANDER: Yes.

THE COURT: And so now in 2024, same

circumstance, I am a mail-in, qualified voter,

mail-in voter, I send you my ballot, and there is an

error. You segregated it. What would it say next to

my name on the poll book in 2024?

MS. OSTRANDER: In 2024 it would have said

that you had returned your ballot, you had voted,

and, I believe, the words ineligible are in there,

but I can't recall for certain. But it does say that

your ballot was returned, and that, you know, again,

if you contest that, anyone can vote provisional.

THE COURT: And would it say the same if I
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voted and filled out everything correctly in the poll

book?

MS. OSTRANDER: Yes.

THE COURT: So no matter if they -- if you

received it in 2024, no matter if you segregated it

or didn't segregate it, the poll book got the same

designation?

MS. OSTRANDER: Yes.

THE COURT: We are going to go to on

election day in general.

MS. OSTRANDER: Okay.

THE COURT: No specific year, just on

election day. I am not a mail-in voter. I am a poll

voter. I show up. On election day, what type of

issues would cause that person, if they are

designated to that poll, what type of issues would

cause that person not to be able to vote in a

traditional way on election day?

MS. OSTRANDER: And this is if they didn't

request --

THE COURT: Nothing. No mail-in at all.

MS. OSTRANDER: They just show up to the

polls. Okay. If they are a first-time voter, all



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13

- - -

first-time voters are required to show ID. So if

they are unable to produce that ID, they would have

to vote provisionally. If they did not change --

that is their correct polling place, but they failed

to change their address with our office, so we would

have them in the poll book for a different precinct.

They can either go to the old precinct and vote one

last time or they can vote provisionally at the new

precinct. The law states that they have one last

time to do that, to vote there. If they forgot to

change their address with us, they can vote one last

time at their old precinct and then come to the new

-- then change their address for the next election.

THE COURT: Okay. Any other issues where a

qualified voter would come to their poll and they

would not be allowed to vote, they would have to vote

provisionally and not in the traditional way?

MS. OSTRANDER: No. That would be it.

THE COURT: Okay. And are -- who would then

tell the voter that day that you have the wrong

address, you have to vote provisionally? Or you

weren't able to show your ID because you are a

first-time voter here, you have to vote
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provisionally. Who would give them that information?

MS. OSTRANDER: The head poll worker, which

is referred to as the judge of elections. It's an

elected position or appointed in Pennsylvania.

THE COURT: Okay. So I walk into a polling

place. There's generally, depending how big your

poll is; right? In mine there is two that you go up

to and you tell them who you are and you have to sign

your name; is that correct?

MS. OSTRANDER: Yes, that's correct.

THE COURT: And is that who the judge of

election is, or is it a different person?

MS. OSTRANDER: It's a different person.

THE COURT: So the judge of elections is

there at all times?

MS. OSTRANDER: Yes.

THE COURT: So if I go in to vote and I go

to the initial person and they say, hold on one

second, do they go to the judge of elections and the

judge of elections comes and sees what's wrong?

MS. OSTRANDER: Yes.

THE COURT: Okay. And then the judge of

elections says you are either at the wrong polling
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place because you didn't change your address or

you're at the wrong place in general, but tells them

why they either cannot vote here traditionally or you

have to vote provisionally; is that correct?

MS. OSTRANDER: Correct.

THE COURT: And who instructs the judge of

elections? Who gives them their instructions or

educates them on how to deal with voters that show up

that have to vote provisionally because of these

issues?

THE WITNESS: The elections office. We have

training classes as well as a manual that has the

information in it as well.

THE COURT: And so when they have to vote

provisionally, what instructions do they give to the

voter?

THE WITNESS: They give them two envelopes

and a ballot. The envelope -- there are written

instructions on the envelope as to how the voter

needs to complete the envelope, but we also instruct

the judge of election to explain it. So they have to

complete the large, first envelope with their name,

address, birth date, phone number, and they sign it.
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The judge of election and one of the other poll

workers, which is referred to as the minority

inspector, they complete the precinct name, the

reason why the voter is voting provisionally, and

there is the options -- what is outlined in the

election code are listed as the different options

that they can choose. The judge of election and the

minority inspector then sign. Then the voter is

instructed to vote their ballot, and it's a

hand-marked ballot, when they are done to fold it and

place it in a smaller, like, business-size envelope,

and then place that envelope in the large green. And

then when they're done, the judge of election will

let them know that they're finished. The judge of

election will come back over and there's an

additional spot that the voter has to sign. There

are four instruction areas on it, and they have to

complete and sign in section one and also sign

section four. Once they are finished, they seal the

outside envelope, and then they hand it to the judge

of election.

THE COURT: Okay. And are those the same

instructions -- strike that. You stated earlier
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anyone who shows up to a poll can vote provisionally

if they are not able to vote in what I'm calling a

traditional fashion; is that correct?

MS. OSTRANDER: Yes.

THE COURT: Are those instructions the same

no matter who is voting provisionally at the poll

that day?

MS. OSTRANDER: Yes.

THE COURT: Okay. So there is not different

instructions for someone -- like, if I didn't have my

ID versus someone that's not even on the voter polls,

they get the same instructions?

MS. OSTRANDER: Correct. The only thing the

ID person would be told is that they have to go to

the election office. They have until that following

Monday, show someone on my staff their ID in order

for the provisional to be counted.

THE COURT: Yeah. And there is a whole

section of law that deals with identity and proving

their identity to the Board of Elections for

provisional ballots.

MS. OSTRANDER: Yes.

THE COURT: If the voter that shows up that
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day wants to challenge the reason that they have to

vote provisionally, in this instance, bad address.

So you come in and say your address is a different

address and I say, well, I've changed it with the

Board of Elections and I want to challenge you so

that I can vote traditionally versus provisional. Is

there a mechanism for that?

MS. OSTRANDER: At the poll?

THE COURT: No. With you or with -- at the

poll, any mechanism?

MS. OSTRANDER: Okay. So if they do end up

voting on election day provisionally and they want to

challenge the provisional ballot we have that during

the canvass, which begins the Friday after election

day.

THE COURT: Okay. And you testified about

all of that at your deposition; correct?

MS. OSTRANDER: Yes.

THE COURT: And does the judge of elections

instruct them that if you have any challenges, either

call your office or show up to the canvass? Show up

for the canvass, do they tell them that?

MS. OSTRANDER: Not to show up for the
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canvass. They will inform them to contact the

elections office, and then depending on what their

issue is, we then can tell them to come to the

canvass or if it's something that we could handle,

that they never did change their address.

THE COURT: So a part of the instructions is

hey, if you have an issue with this, call the Board

of Elections. Is there certain language that you

tell them to use or no?

MS. OSTRANDER: No.

THE COURT: Is it written on the form, or is

that what the judge of elections tells them?

MS. OSTRANDER: That's what they instruct.

It's not on the form.

THE COURT: Okay. And so if I call you

after I voted provisionally and I'm not a mail-in

voter, you actually give them instruction either to

fix it without them showing up or come to the office

or you have to show up for canvass board; correct?

MS. OSTRANDER: Yes. Depending on what

their issue is we can then review our database and we

can then instruct them as to what their next step

would be.
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THE COURT: Okay. In 2023, just to give you

where we are, in 2023 I send you my mail-in ballot,

everything is correct on it. What was it designated?

Was it designated received and returned?

MS. OSTRANDER: The code is record ballot

returned.

THE COURT: Record ballot returned?

MS. OSTRANDER: Yes.

THE COURT: In 2024 same thing, I send in my

mail-in, everything is correct. What is it

designated?

THE WITNESS: The same code, record ballot

returned.

THE COURT: And what does that mean?

MS. OSTRANDER: That means that we have

received your ballot in our office whether it be in

person, you bring in your mail-in to our office, or

we received it through the mail system.

THE COURT: Okay. Is there a reason why

they use two different words and none of them are

received?

MS. OSTRANDER: I don't know.

THE COURT: I didn't know if the departments
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-- they give you any definition section or any

guidance to that.

MS. OSTRANDER: No. That is just the

wording they chose.

THE COURT: Okay. And in 2023 -- strike

that. That was covered in the deposition. 2024,

just remind me, if I send in my mail-in ballot and it

has an error on it, how would you record it?

MS. OSTRANDER: Record ballot returned.

THE COURT: Record ballot returned. What is

your understanding as director of elections in

Washington County as to what the word received means

as it relates to mail-in ballots?

MS. OSTRANDER: Received would mean, in my

opinion, that your ballot was given to our office.

Either the voter brought it in in person and handed

their ballot to us, or it came through the mail

system and we received it.

THE COURT: Okay. Now I'm going to jump a

total different direction on you. Absentee ballots,

the traditional absentee ballots prior to mail-in

ballots. Do you remember those?

MS. OSTRANDER: Yes.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22

- - -

THE COURT: When they were, and I'm just

using these terms loosely, when they were received

in your office, what would be a reason that they

would be discarded? Or if you found an error, what

would be the reason that they would be set aside or

discarded?

MS. OSTRANDER: They weren't signed.

THE COURT: Okay. So that was the only

issue, generally?

MS. OSTRANDER: Yes. I believe the date was

the issue as well, but I can't recall prior to 2020

how we handled it.

THE COURT: That's fine. I'm asking a lot

of you. So that's fine. So the -- you canvass

absentee ballots as well before mail-in ballots;

correct?

MS. OSTRANDER: Yes.

THE COURT: Okay, and they went through a

process similar to mail-in ballots; is that correct?

MS. OSTRANDER: As in --

THE COURT: So they went to the Canvass

Board. The Canvass Board determined if there was a

discrepancy or an error.
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MS. OSTRANDER: Yes.

THE COURT: Did you, for absentee ballots,

did you set them aside if they lacked a signature,

for example?

MS. OSTRANDER: Yes.

THE COURT: So they were segregated?

MS. OSTRANDER: Yes.

THE COURT: Okay. Did the Department of

State give you any guidance to what the word received

means?

MS. OSTRANDER: Not that I recall. I don't

believe so.

THE COURT: What is your general

understanding as to what the word voted means in the

past tense?

MS. OSTRANDER: Voted is you've cast a

ballot. So your ballot whether it be in person or by

absentee or mail-in.

THE COURT: Okay. Did the Department of

State give you any guidance as to what the word voted

means?

MS. OSTRANDER: Not that I recall.

THE COURT: I don't have any other
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questions. I'm going to give some leeway in terms of

-- your scope right now is limited to what I just

asked. Your scope is not going to be limited to --

if you want to ask more questions as to what you're

asking right now, if that makes sense.

MR. BERARDINELLI: It does, Judge. Thank

you.

MR. WALCZAK: Just a minute, Your Honor.

I'm figuring out what I can fit into the areas that

you covered.

THE COURT: I'll fill up my water while you

are thinking about it.

MR. WALCZAK: Your Honor, I am going to

question Ms. Ostrander a little bit about the SURE

entrees, which Your Honor asked about the received

designated code. Just, sort of, make sure we

understand exactly how that operates in there.

THE COURT: And there was a lot of it

covered in the deposition as well.

MR. WALCZAK: There was, yeah. I just want

to clarify that. So I'm going to ask her to take a

look at joint stipulation Exhibit D that I've got.

May I approach the witness?
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THE COURT: Yes. You do not have to ask.

You can approach as needed.

CROSS-EXAMINATION

- - -

BY MR. WALCZAK:

Q. Good morning, Ms. Ostrander. So I just want

to make sure I understand the process of what you do

when the mail ballot comes in. Do you understand

mail ballot and what the judge referred to as

absentee ballot as essentially having the same

process?

A. Yes.

MR. WALCZAK: So I'm just going to just use

mail ballot to cover both of those.

THE COURT: Understood.

Q. So when the ballot comes in, the first thing

you do is you actually put a physical date stamp on

the ballot; is that correct?

A. Yes.

Q. I said you. It may not be you, it may be

one of your four office staff who do that or a

couple, I guess, I think, you testified handled that;

is that correct?
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A. Correct.

Q. The next thing you do is that you scan the

outer envelope; is that correct?

A. Yes.

Q. Now, just to make sure we're clear, the

voter's ballot comes back in a double-envelope

package; correct?

A. Yes.

Q. Okay. So the ballot is in what's called a

secrecy envelope; right?

A. Yes.

Q. And that secrecy envelope is inside an

outer, what we'll call the return envelope; correct?

A. Yes.

Q. So you never see the ballot at this point?

A. Correct.

Q. So it's only the outer envelope?

A. Yes.

Q. And on that outer envelope there is a

declaration, and then below that there's a place to

sign and date; correct?

A. Yes.

Q. And then below that, your office at the time
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of sending the ballot to the voter has affixed a

barcode sticker; is that right?

A. Yes.

Q. And that barcode has a unique identifier

for every voter; correct?

A. Yes.

Q. So when you scan that barcode, what does it

do?

A. It marks the voter's record that we have

record ballot returned in the SURE system.

Q. So let me ask you to look at -- let me mark

this as Ostrander Hearing Exhibit 1?

(Petitioner's Exhibit 1 was marked for

identification.)

THE COURT: You could just be one.

MR. BERARDINELLI: So Exhibit 1 are the SURE

instructions?

THE COURT: Exhibit D on the joint

stipulation as Exhibit 1.

BY MR. WALCZAK:

Q. So if you'll turn to what says page 4 of 18

on the bottom, it's the fifth page. So is that an

approximation of what comes up on whoever is entering
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this into the SURE system on their computer screen?

A. Yes.

Q. And so you got the name at the top.

Presumably, you have their voting district below

that. Do you see that in the upper left?

A. Yes.

Q. And then below that ballot received method,

and then next to that it says status reason; correct?

A. Yes.

Q. Okay. If you'll turn to the preceding page,

which is 3 of 18, at the bottom, that's just a slight

blow-up of the picture we were looking at a minute

ago. So if you click that box next to where it says

response type, it pulls down that list of potential

codes; correct?

A. Yes.

Q. And those codes have changed, let's just

say, between '23 and '24; correct?

A. Yes.

Q. And Washington County has no control over

what these codes are?

A. Correct.

Q. This is all done by the Department of State?
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A. Yes.

Q. But when it comes in, your staff person has

to decide which of those codes to put in; correct?

A. Yes.

Q. So in 2023 you used what are called CANC,

C-A-N-C, codes; is that correct?

A. Yes.

Q. And CANC, does that stand for canceled?

A. Yes.

Q. And there are a number of choices including

no signature, incorrect date, no date, no idea, et

cetera; correct?

A. Yes.

Q. So you would simply hit that pull-down and

enter whatever the corresponding code is; correct?

A. Yes.

Q. One of those options is record ballot

returned; right? We see that at the bottom?

A. Yes.

Q. So that was in 2023. Now, in 2024, the only

code you used was record ballot returned; correct?

A. Yes.

Q. And that's because the Board of Elections
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voted on April 11th that you use only the record

ballot returned code; correct?

A. Yes.

Q. And you had explained the consequence of

doing that to the Board at both the March 12th and

April 11th meeting, didn't you?

A. Yes.

MR. BERARDINELLI: Judge, I'm sorry. I

missed the last answer.

THE COURT: Yes. Repeat that. We had our

cup delivery.

BY MR. WALCZAK:

Q. In 2024 -- I'm sorry. So at both the March

12th and April 11th meetings you had explained to the

Board the consequence of putting in no record -- or

record ballot returned versus one of the canceled

codes; correct?

A. Yes.

Q. And so they knew that as a consequence of

doing that, the voter would not receive any

information by e-mail, if they had an e-mail on file,

telling them that there is a potential problem with

their ballot; correct?
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A. Yes.

Q. And that potential problem is no signature,

no date, missing date, incomplete date, all of which

under state law will not count; is that right?

A. Yes.

Q. So the directive was, to your office,

specifically, to not give any notice, in 2024, not to

give any notice to the voters if there's a defect

with their ballot; is that right?

A. Correct.

Q. And even if the voter called your office,

you would not be able to tell them whether or not

there is a defect on their ballot?

A. No. It would be decided at canvass.

Q. Okay. But if somebody called your office

and said hey, I submitted my ballot, I don't remember

if I forgot the date on that, you would simply tell

them that the ballot was received. It's locked up

and it will be reviewed at the canvass?

A. Yes.

Q. Okay. So you would not tell them that

there's a problem with their ballot?

A. No, because the Canvass Board makes the
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final determination.

Q. And the commissioners were aware, were they

not, by April of 2024 that because of this new

policy, some mail voters would have their ballots

disqualified; right?

A. Yes.

Q. Because you told them on April 11th that, in

fact, there were already 60 ballots that you had

segregated as disqualified; correct?

A. Yes.

Q. And then the county commissioners actually

asked you after that for the number of ballots that

were at that point going to be disqualified; right?

A. Yes.

Q. So on or about April 18th you, in fact,

responded to an inquiry that at that time there were

already 170 ballots that your office had segregated,

had identified as having a disqualifying error and,

therefore, likely would not count; correct?

A. Yes.

Q. And, in fact, when you got to either the

pre-canvass or the canvass --

MR. WALCZAK: Your Honor, are those two
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clear? The difference between the pre-canvass?

THE COURT: To me, yes.

MR. WALCZAK: And I'm sure they're clear to

Ms. Ostrander.

THE COURT: Even more clear.

BY MR. WALCZAK:

Q. And at neither the pre-canvass, well, let's

start with the pre-canvass. Pre-canvass, they don't

even look at those ballots that you have segregated

in a container at the time it comes in. Pre-canvass

didn't even look at those segregated ballots;

correct?

A. They are available to be reviewed.

Q. Right. But in 2024 they did not review

those ballots; correct?

A. They did not review the ones that we had

previously segregated, but they did find additional

in their review that needed to be segregated.

Q. Right. So I believe you said it went from

250 ballots that you had identified with a

disqualifying error. Now it went up to 259 because

the pre-canvass board identified additional ones. Is

that a fair statement?
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A. I don't believe those numbers are correct.

The final number is correct, but prior to pre-canvass

I can't recall what the number was.

Q. But they didn't subtract from the ballots

you had segregated, they simply added?

A. Yes.

Q. We don't know the numbers. And at the

canvass, the board disqualified every single one of

those ballots; correct?

A. Yes.

Q. So that was 259 ballots?

A. Yes.

Q. And when those ballots come in, you or your

staff have to make some, let's say, judgment calls

about whether to segregate a ballot. Let me give you

some examples here. For instance, a ballot comes in

and there is no signature on there. That's easy;

right? No signature?

A. Yes.

Q. So that automatically gets segregated;

correct?

A. Yes.

Q. But you have a ballot that was disqualified



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

35

- - -

this year because, apparently, it had the signature,

but in the wrong place?

A. And it was also not dated.

Q. What does it mean by in the wrong place?

A. The voter signed in the witness area,

because there is an area on the return envelope that

if the voter for some type of disability is not able

to completely sign their name, they can make a mark,

and then they have to have a witness sign, print

their name and address as well, and the voter had

signed in the witness area, but it was also not

dated.

MR. BERARDINELLI: Judge, I know you were

going to give us some latitude, but this woman sat

for a deposition for nearly eight hours. This was

all covered.

THE COURT: Yeah. We are covering a lot

that's already in the deposition.

MR. WALCZAK: Your Honor, I just want to

cover one additional point just to finish up the

point I was making now about the judgments they have

to make, and it relates to the dates.

BY MR. WALCZAK:
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Q. So no date, again, is easy. Look at that,

it takes only seconds to see that there's no date on

the envelope. But you also have incorrect date; is

that right?

A. Yes.

Q. And the way that your office handles that,

which I think is consistent with the Department of

State guidance, is that the date has to be between

when the ballot was mailed and election day; correct?

A. Yes.

Q. And you, of course, know the date that the

ballot is mailed; correct?

A. Yes.

Q. Now, you testified that you accept ballots

that have a European dating convention; correct?

A. Yes.

Q. So the difference is that for, in this

country, it's month, date, year. Whereas in Europe

it's date, month, year; correct?

A. Yes.

Q. So if somebody wrote in European format

October 9, 2024, that would be 9/10/24; is that

right?
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A. Yes.

Q. So if you look at that under American

dating, that would seem like it's September 10, 2024;

right?

A. Yes.

Q. And that would be almost most certainly

before the ballot was mailed out, September 10th?

A. Yes.

Q. And so how do you know whether the voter

wrote the wrong date or they used the European dating

system?

A. That would be for the Canvass Board to

review and decide.

Q. Is there any guidance on how you make that

decision?

A. There is not.

Q. But if a voter knew, they could say, oh, you

know what, I've lived in Germany for the last ten

years on a military base and I just got used to that.

That's really October 9th; correct?

A. If you were referring to the European style,

that is what that date would say, yes.

Q. Last category, you also had something called
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incomplete dates; is that right?

A. Yes.

Q. Many of those were because the return

envelope had preprinted on there block for month,

block for date, and then had 20, two zero, and then a

blank to fill in the year; correct? So you had to

put in 2024?

A. Yes.

Q. Now, a number of ballots were disqualified

by your folks because they only put the month and the

date, and then forgot to add the 24; is that correct?

MR. BERARDINELLI: I'm going to object on

the disqualified by "her folks." The language in the

question.

MR. WALCZAK: I'm sorry. Thank you,

Counsel.

BY MR. WALCZAK:

Q. Were segregated in a container because they

had a disqualifying error. So if they forgot the

2024, that would be counted as an incomplete date;

correct?

A. Yes.

Q. And at the canvass none of those ballots
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were counted; correct?

A. Correct.

Q. The judge asked you some questions about the

canvass. So I want to understand, sort of, the

notice that Washington County voters have of the

canvass. So as I understand it, the first day of the

canvass meeting is advertised in the Mon Valley

Independent and the Observer Reporter; is that right?

A. Correct.

Q. Do you know if that shows up online

anywhere?

A. It is does show up on their online editions,

yes.

Q. Okay. And where would you look for that?

A. On the Observer Reporters website or the Mon

Valley Independent's website, and they're under legal

notices.

Q. Is that, like, the old classified ads

section that they used to have in the newspaper? You

may be too young to remember that.

A. Yes. They are in the legal notices section,

which is somewhere in the classified section of the

newspaper.
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Q. So for instance, it's not in the top news

section?

A. No.

Q. And you do not put the time and date of the

canvass meeting on your website?

A. Not the canvass. We are required by law to

post the pre-canvass 48 hours before.

Q. And the pre-canvass is the one that starts

at 7 a.m. on election day?

A. Correct.

Q. The canvass starts on the Friday after

election day; correct?

A. Correct.

Q. And that's really the important one where

decisions are made about whether the ballot is going

to be counted or not; correct?

A. Correct.

Q. Now, as I understand it, there is no notice

about subsequent Canvass Board meeting days; is that

correct?

A. The notice says that we'll continue to meet

until the work is done.

THE COURT: And all this was covered in the
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deposition.

MR. WALCZAK: That's it, Your Honor, and

thank you for the latitude.

MR. BERARDINELLI: I think I will be very

brief, Judge.

CROSS-EXAMINATION

- - -

BY MR. BERARDINELLI:

Q. Ms. Ostrander, did an issue where on the

ballots for the 2024 primary, it was two zero, and

then a blank. Do you remember being questioned about

that?

A. Yes.

Q. Will it be like that in November?

A. No.

Q. And that's because the Department of State

has issued a directive to you; right?

A. Yes.

Q. And the directive means you have to do it?

A. Correct.

Q. And that's different than a guidance?

A. Correct.

Q. And the directive was the ballots should
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have two zero and two four?

A. Correct.

Q. So that's a nonissue moving forward?

A. Correct.

Q. The judge asked you some questions about how

mail-in ballots were handled in 2023 versus 2024;

right?

A. Yes.

Q. Were they handled differently because the

Board instituted a new policy?

A. Yes.

Q. Any other reason other than the Board voting

on and instituting a new policy that they were

handled differently?

A. No.

Q. Will the Board vote again before the

November general election about what policy to apply

to mail-in ballots when it comes to notice and

curing?

A. Yes.

Q. When do you anticipate that will happen?

A. Early to mid September.

Q. You were asked some questions about the
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European dating convention.

A. Yes.

Q. Is it fair to say that your office erred on

the side of the voter in accepting European dating

conventions?

A. Yes.

Q. Do you have the exhibit in front of you?

A. Yes.

Q. Could you turn to that same drop-down screen

both on page 3 and page 4, but let's use page 3

because my eyes aren't good enough to use the ones on

page 4. Ms. Ostrander, when your office selected one

of these 23 options in 2024, did you have any

discretion on what to select?

A. No.

Q. Why not?

A. It was the Board of Elections decided what

drop down our office would use.

Q. So you didn't have the ability to make any

judgments to use a different code?

A. No.

Q. You were also asked about whether you had --

or exercised some judgment in the quick review your
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office does of a mail-in ballot. Do you remember

that?

A. Yes.

Q. I want to, sort of, unpack that a bit, and I

want to use two different terms in doing that. I

want to make sure we're all on the same page. I want

to say an objective reason, and to me that is

something that can be seen on the face of the ballot

that is 100 percent obvious. Somebody didn't sign

it. It's not dated, for example. Signed in the

wrong place, that's objective; right? Subjective

might be something like it's no longer the law in

Pennsylvania, but does this signature on this ballot

match the signature on the voter's registration

application? And if I'm comparing those two, person

A might say they're close, person B might say they're

not. That's subjective to me. Okay?

A. Okay.

Q. Was your office using any subjective

judgment in deciding --

A. No.

Q. Let me finish.

A. Sorry.
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Q. In deciding what ballots to segregate in the

2024 primary?

A. No.

MR. BERARDINELLI: That's all I have. Thank

you.

MS. GALLAGHER: I'm going to try and beat

him and be even shorter.

CROSS-EXAMINATION

- - -

BY MS. GALLAGHER:

Q. Ms. Ostrander, I believe that Mr. Walczak

asked you, or there was testimony about that the

number of ballots, I think, it was segregated,

increased during the course of pre-canvass?

A. Yes.

Q. Okay. I want to focus on that portion for a

minute. Who conducts the pre-canvass?

A. The Board of Elections.

Q. And who are the individuals in that room

reviewing those ballots?

A. They are -- I consider them volunteers, but

they are paid a small fee, but they are appointed by

the Board of Elections.
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Q. They're appointed. Did they have to do

anything or take any type of oath?

A. Yes.

Q. Okay. Could you tell us what that oath is,

please?

A. Prior to the pre-canvass beginning, it's

either a judge of the Washington County Common Pleas

Court or our chief clerk administers an oath for

election workers that they -- I can't recite it

verbatim, but the summary of it is that they will, to

the best of their ability, work to prevent fraud and

deceit in the election process. That's a summary of

the oath.

Q. Fair enough. And when is that oath given?

A. Prior to any pre-canvass beginning. Any

envelope opened or reviewed, the workers are

instructed in the oath.

Q. On the day of the election?

A. Yes.

Q. So prior to 7 a.m. the individuals who will

conduct the pre-canvass then are sworn?

A. Yes. We actually start -- that is the first

thing we do at 7.
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Q. That's okay. Fair enough. Well, you're not

supposed to start until before 7, are you?

A. Right.

Q. So let's get to that point as well, a little

bit about what you're supposed to do and not supposed

to do in the pre-canvass, if we can. But first, I

want to talk about the individuals under your

direction who work in the Board of Elections office

who will be scanning the -- who scan the ballots or

select from the drop-down menu. Do they take any

oaths?

A. We take an oath on election day, but not

prior.

Q. No. What I'm talking about is prior to

election day, when those ballots are coming in and

they're being logged in, would you agree with me that

as the director of elections you have to have some

type of working knowledge of the election code?

A. Yes.

Q. So on that basis, what is it that election

code requires a Board of Elections to do when it

receives a mail-in ballot?

A. To record the voter's record that a ballot
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has been received.

Q. Ballot received, and then that ballot

received, just on that basis, forget about SURE,

anything else, any instructions. Ballot received.

That is then what is indicated in the voter records

initially; correct? Ballot received?

A. Yes.

Q. And that is the district register that we

hear about an election code; right? That is what can

be reviewed?

A. Yes.

Q. Okay. And once that comes in and it is in

someone's hands, forget what they're looking at, but

it's there, they scan it, it matches, received;

right? That's what goes off to the polls for the

purposes of a provisional vote; correct?

A. Yes.

Q. Okay. Now, let's go back to the differences

between the pre-canvass because would you agree with

me that what we just discussed comes in stamped,

received is all that the election code talks about

prior to the pre-canvass?

A. Yes.
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Q. In fact, do you know of any provision of the

election code which allows you, specifically allows

the Board of Elections, to do anything with that

ballot other than mark it received and stamp it?

A. No. Other than lock it in.

Q. Received because it has to be marked

received before election day, doesn't it?

A. Yes.

Q. Because otherwise someone could go to the

poll, would you agree with me, and if it's not marked

received, what would happen? They could vote twice;

correct?

A. They could vote in person and once they have

done that, there's no way to retrieve that in-person

vote.

Q. Correct. So it is the receipt of the

ballot, would you agree with me, that is crucial for

election day at the polls?

A. Yes.

Q. Okay. So when is the first time, if you

know, that a ballot can be inspected?

A. By the pre-canvass board, which would be

7 a.m. on election day.
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Q. And at any time prior to 7 a.m. and those

oaths being taken, do you know of any authority in

the election code, regardless of what the secretary

of the Commonwealth may have said, that allows,

specifically empowers, the Board of Elections to

inspect a mail-in ballot?

A. No.

Q. And would you agree with me, then, that to

the extent you've testified earlier that during the

course of the canvass in 2024, additional ballots

were segregated, ballots were segregated, in addition

to what had already occurred prior to the

pre-canvass?

A. Yes.

Q. Would you agree with me, then,

Ms. Ostrander, that decisions were being made prior

to the pre-canvass at 7 a.m. on primary election day

2024 that were being made by non-sworn individuals

prior to the pre-canvass?

A. You mean by my staff segregating?

Q. Yes.

A. Yes.

Q. Do you know of any provision in the election
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code, as you sit here today, that allows you to do

that -- that allows the Board of Elections to do

that? Do you know of any provision that allows that

to occur?

A. No.

MS. GALLAGHER: No further questions.

THE COURT: I just have a couple questions,

and then you guys can ask some questions.

On election day you receive the mail-in

ballots; is that correct?

MS. OSTRANDER: Yes.

THE COURT: Either they come in and turn

them in to your office or you receive them in the

mail that day?

MS. OSTRANDER: Yes.

THE COURT: Do you, and you might not know

the answer to this, but is it a significant amount or

is it a small amount of votes that come in on

election day that are mail-in ballots?

MS. OSTRANDER: We probably, just

guesstimating, the bulk of them have already been

received, but we would receive possibly another

thousand on election day for the presidential, this
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type of election coming up. It varies with each type

of election.

THE COURT: And so if you receive a mail-in

ballot on election day -- because it's busy on

election day; right?

MS. OSTRANDER: Yes.

THE COURT: What's the process to get that

mail-in ballot properly stamped? Is it the same

process as prior to election day?

MS. OSTRANDER: Yes.

THE COURT: Is it delayed in any way or do

you have a staff member that's just appointed to

election day and mail-in ballots coming in?

MS. OSTRANDER: As soon as the mail is

received from the post office we have someone begin

to hand stamp, and then, once that is completed, scan

the barcode. The ones that come across the counter

in person, we take those and we have a secure ballot

box that we drop them into, and we guesstimate that

if something would make it to the stopping point of

phone calls and such, they open and take those. So

maybe they sit there for 20, 30 minutes.

THE COURT: Do you know, if you can give me
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a percentage or number, estimated number, as to how

many mail-in ballots get dropped off in your office

on election day, not by the post office, but get

actually, physically dropped off?

MS. OSTRANDER: Let me see, we receive --

from what we mailed out our average is somewhere

between 82 and 85 percent received back from what

we've sent overall. We usually have almost 80

percent. So of the amount maybe 5, 10 percent come

in on election day and are turned in physically.

THE COURT: Physically turned in.

MS. OSTRANDER: Physically turned in. I

would say maybe 5 percent of what we receive back.

THE COURT: And the judge of elections

that's at the poll, when do they set up their

equipment?

MS. OSTRANDER: They either set up Monday

evening if the facility is secure, if they can set up

without having anyone other than the poll workers

entering the facility after. If not, then they are

to set up 6 a.m. election morning.

THE COURT: When is the last time they meet

with you prior to 7 a.m. on election day?
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MS. OSTRANDER: We hold training classes

approximately two weeks prior to the election. That

would be the last time that they physically meet with

us. If there's anything that we need to tell them

additionally after the training, we have a judge of

elections folder that we will put notes in that they

are to make sure they open if there is anything that

was discovered after that we need to inform them of.

THE COURT: Understood. And what type of

oath do they take?

MS. OSTRANDER: There is an oath that is

similar to the oath for the other pre-canvass

workers. It's a similar oath that they sign on

election day.

THE COURT: On election day, but do you know

what time?

MS. OSTRANDER: It's before the polls.

THE COURT: So they're there before 7 a.m.

and they just sign it? Nobody administers it?

MS. OSTRANDER: The judge of election

administers the oath to the other poll workers. The

minority inspector administers the oath to the judge

of elections.
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THE COURT: Understood. I don't think I

have any other questions.

Any other questions? We are limited on the

scope as to what they asked and what I asked.

MR. WALCZAK: Got it, Your Honor. I will

keep it narrow. I'm going to go in reverse order

here.

RECROSS-EXAMINATION

- - -

BY MR. WALCZAK:

Q. There was a question about how many ballots

you received on or around election day total;

correct?

A. Yes.

Q. And you weren't sure how many would come in

that were disqualified; is that right?

A. No. Judge Neuman was asking me about in

person who came to turn in, not disqualifying errors

with that.

Q. Is it fair that between April 18th and

election day, which was on April 24th, it went from

170 disqualified ballots on the 18th up to somewhere

in the 250 range; is that right?
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A. Yes.

Q. So that is about a third of the total that

came in in the last week before the election;

correct?

A. Yes.

MR. BERARDINELLI: I'd object to the math on

that.

THE COURT: The math is not sold.

MR. WALCZAK: Guilty.

BY MR. WALCZAK:

Q. Now, your staff are public employees;

correct?

A. Yes.

Q. They work for Washington County; correct?

A. Yes.

Q. And they take an oath to work for Washington

County; correct?

A. I don't recall when I was hired that I did

or not.

Q. But you are subject to the Crimes Code, you

and your staff are subject to the Pennsylvania Crimes

Code; correct?

A. I believe so, yes.
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Q. Pretty sure that you are.

THE COURT: You cannot give legal advice to

the witness.

Q. And you are certainly subject to the

election code; correct?

A. Yes.

Q. And you follow that; correct?

A. Yes.

Q. And if you or one of your staff engaged in

some kind of misconduct, did something inappropriate

or incorrect with the ballots, you could be

prosecuted for that; correct?

A. Correct.

Q. Ms. Gallagher asked you whether you were

aware of anything that allowed your staff to, let's

call it, prescreen the ballots that come into the

office. Do you recall that?

A. Yes.

Q. And you said you were not aware of anything

that allowed you to do that; is that correct? In the

election code?

A. Correct.

Q. You are not aware of anything in the
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election code that prohibits your staff from doing

that; correct?

A. No.

Q. In fact, prior to 2024 your office did that;

correct? They actually scanned it and alerted voters

who had a disqualifying error of the problem;

correct?

A. Yes, because the Board of Elections

instructed us to do that.

Q. Your practice in the elections office was to

give notice to voters who submitted a ballot in an

envelope with a disqualifying error; correct?

A. Prior to 2024 by vote of the Board of

Elections, yes.

Q. And that included by putting in one of the

cancel codes, which generated an --

THE COURT: We're not going to get into

that. I think even today their office prescreens and

segregates even though they're not --

MS. GALLAGHER: Right. That was my point.

MR. WALCZAK: I have nothing further, Your

Honor.

MR. BERARDINELLI: Nothing, Judge. Thank
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you.

THE COURT: Anything else?

MS. GALLAGHER: I do because of your

question, Judge.

THE COURT: No, that's fine.

BY MS. GALLAGHER:

Q. I believe that what I asked you was do you

know of any provision in the election code that

allows the inspection to begin prior to the

pre-canvass?

A. No.

Q. When the judge asked you earlier about

ballots that come in later, and I want to focus on

that if we can for a moment. So with respect to

those ballots where during the course of the

pre-canvass defects were found that would cause

those, can those people be given the opportunity or a

notice to come in and fix that when it is found in

the pre-canvass?

A. You're meaning if the Board of Elections has

decided to cure?

Q. No. A ballot is found during the course of

the pre-canvass. It is in that room. It has already
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been locked up and secured. Those sworn folks who

took that oath are going through it and they say no

signature. There is no signature. Can anybody leave

that room and go out and tell anyone?

A. No. The results of the pre-canvass are not

to be disclosed until the close of polls, which is

8:00 on election day.

Q. And the pre-canvass, as far as you know,

that inspection can only occur in that pre-canvass

and the results of that pre-canvass cannot be given

out, under your understanding of the code?

A. Yes.

Q. Do you know anything in the code that says

you don't have to pay attention to this?

A. No.

Q. One more question. A voter can drop a

ballot off 5 to 8; right?

A. Yes.

Q. Two minutes to 8; right?

A. Yes.

Q. The received-by deadline is 8:00 and you

allow every voter to drop a ballot off up until that

received-by deadline; correct?
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A. Yes.

Q. If that ballot comes into -- and would you

agree with me that the person who walks in, that

voter who rushes home from work, gets it filled out

because they didn't have the opportunity to do it,

and rushes down to the Board of Elections and hands

it in at 7:59, their ballot is validly and timely

received; correct?

A. Yes.

Q. Is there any way to give that voter who is

in all that rush, that poor individual who might have

worked three shifts that wanted to get that ballot,

does that human being get a right to cure that ballot

or get any notice?

A. Not according to the election code.

Q. Too late for that person, isn't it?

A. Yes.

Q. And Ms. Ostrander, do you know of any

mechanism under our election code as it's written

today that would allow your board or Greene County

Board or any board in this Commonwealth to craft a

notice-and-cure procedure that would make sure that

every voter who casts a ballot turned it in, had the
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opportunity to obtain a notice and cure?

MR. WALCZAK: Objection, asks for a legal

conclusion.

MS. GALLAGHER: No. I don't think so. I'm

asking her if she knows any way to craft it.

THE COURT: You can answer it.

A. No, not with the way the election code is

currently written.

Q. Someone is always going to be allegedly

disenfranchised; correct?

A. Yes. I wouldn't use disenfranchised.

MR. WALCZAK: Just one final question.

THE COURT: I'm going to go first. In 2023

if the pre-canvass board segregated a ballot that

your initial inspection -- I shouldn't use the word

inspection, but your initial review did not catch,

we'll say. How is that treated?

MS. OSTRANDER: During the pre-canvass?

THE COURT: Yes.

MS. OSTRANDER: During the pre-canvass if

they segregated a ballot in 2023 it was placed in the

segregated bin. We did not update the record.

THE COURT: Okay. Because what they are
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doing is not made public until 8 p.m. on election

night; correct?

MS. OSTRANDER: Correct.

THE COURT: That was -- and who made that

determination?

MS. OSTRANDER: For -- the election code.

THE COURT: Okay. So the Board of Elections

didn't give you a directive to say once that door is

closed, any segregated ballot we cannot give them an

attempt to cure; correct?

MS. OSTRANDER: Oh, no, they didn't.

THE COURT: They didn't get thorough?

MS. OSTRANDER: No, no.

THE COURT: Okay. So you were just

following what you understand to be the elections

code as it relates to pre-canvass and what is in

their room for them to review?

MS. OSTRANDER: Correct.

RECROSS-EXAMINATION

- - -

BY MR. WALCZAK:

Q. In 2023 if you take Ms. Gallagher's

hypothetical voter working three jobs, rushes in at
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7:58, 7:59, and handed in a ballot and the person

looked at the ballot and saw that there was no

signature and date on the envelope, would your staff

had advised them, you need to sign and date this?

A. If they inquired prior to handing it to us.

Q. In 2023?

A. In 2023, no. We would have said, you need

to sign or date this.

Q. Okay. In 2024 you would not have done that

for the poor person working three jobs; right?

A. No. They would have had to, prior to

relinquishing their ballot, handing it to us, they

would have had to asked.

Q. And if they asked, you would have told them?

A. Yes. Until we took control of it, yes.

Q. Got it. Thank you.

THE COURT: Anything else? Let me thank

you. Any of the questions, I think the attorneys

would agree with this, any questions directed to you,

we understand your position and your title. No one

in any way is trying to say that -- is doing anything

to you personally or you as the director of

elections. This is purely the way that the legal
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process works for this case, but I want to make you

understand, we do appreciate everything you do.

MS. OSTRANDER: Oh, thank you.

THE COURT: You can step down.

So we are going to take a ten-minute recess.

You can gather your thoughts, and then we'll come

back. We have summary judgment arguments and

arguments in general, and then I will ask you more

questions after that.

MS. GALLAGHER: May we have 15?

THE COURT: Sure. I never deny a request

for more time.

(At this juncture, a brief recess was

taken.)

THE COURT: Okay. We are back on the

record. We are going to have argument, I will give

some leeway on your argument rebuttal, and then any

type of surrebuttals just so that we can get

everything on the record. So if there's any

objection as we go through it, just announce your

objection and we will handle it at that time. But

just to let you know I'm going to give you some

leeway, but, you know, there is a lot of documents
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that have been submitted. You can rely on every word

of your documents. You do not have to repeat

anything. If you want to highlight, you can, but,

you know, we've had some summary judgment briefs,

supporting summary judgments, responses to your

summary judgments, briefs, and oppositions to summary

judgments. All of that has been submitted in a

timely fashion, and, you know, hats off to the

attorneys adhering to the case management order as

directed in a very expedited fashion and getting it

to the Court in a way that I could review it prior to

today's hearing. You all work really well with each

other even though you're on opposite sides of an

issue. The Court does appreciate your cooperation.

So we are going to have argument.

MR. WALCZAK: Thank you, Your Honor, and let

me extend a thanks to the Court and to the staff for

accommodating this rapid schedule. I think all of us

will be looking forward to having a weekend at some

point in the near future.

I'm going to be blunt. What Washington

County is doing here is deliberately and needlessly

disenfranchising some of its eligible voters who have
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cast timely ballots. Now, I do not use those terms

lightly. I say deliberately because this is a

choice. This decision not to give notice is not

required by state law, and it is not prohibited by

state law. In fact, Washington County did it before

most counties in Pennsylvania support their voters by

giving them notice that there's a disqualifying

defect, and it's not on the ballots, to be clear, it

is just on the outer envelope. I say needlessly

because they've given notice before. It is easy

through the SURE system and there is no good reason

to have changed from '23 to '24. I'll go over that a

little bit more in a minute. And besides

deliberately and needlessly I say disenfranchise

because in this last election, which is a relatively

low turnout election, 259 Washington County eligible

voters who cast timely ballots did not have their

votes counted, and the commissioners knew that. They

asked for updates from Ms. Ostrander, heard her

testify that she told them, gave them a running total

of how many ballots would be disqualified, and

Washington County does not need to be a guarantor

that every voter who makes a mistake is going to be
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able to fix that ballot, but under the Constitution

they are not allowed to obstruct and interfere with

the voter's right to have that ballot cast and

counted. Now, while this is a political decision, it

has constitutional consequences. The issue before

the Court is whether or not this is somehow

unconstitutional, and the narrow argument is whether

or not it violates constitutional due process. Now,

I'm going to get to the main legal arguments in just

a minute. I mean that Defendants don't really engage

with the due process analysis. They don't really

engage with the Mathew's balancing because they

can't, because they know they are going to lose.

Because what we have here are individualized

decisions initially made by the elections staff and

Ms. Ostrander's staff. They deprive the voters of a

fundamental right, their vote. They make a decision

that that vote is not going to be counted. They do

not, under this new policy and directive, give any

pre-deprivation notice, and not only do they not give

notice, they actively conceal information about the

status of that ballot. If the voter calls the

office, they won't tell them the status of the ballot
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even if it's disqualified, and by not entering it

into SURE, multiple avenues for that information

getting to the voter are shut down. The notice that

we're asking for, that they should give, that they

gave in the past is very simple because the

infrastructure is already in place to use the term

that the Washington Court used. The infrastructure

is already in place for them to give that notice

through the SURE system, and most Pennsylvania

counties, including neighboring counties, Fayette,

Greene, Beaver, and Allegheny, all give notice. Now,

is there any benefit? Is there any benefit to the

office, to Washington County by this policy change?

I mean, it does not promote efficient or conserve

resources. What we're talking about here, Your

Honor, is one keystroke on the computer. We looked

at that drop-down menu. It's not even additional

work. It's simply the fact that they need to,

instead of hitting received ballot recorded, they

need to hit one of the other codes in there. That's

it. The rest of the process is exactly the same. So

there is no saving in resources. There is no savings

in money. This doesn't in any way promote election
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resources. I want to clarify something that, I

think, Ms. Ostrander said that is actually not

correct that there is no danger of double voting

regardless of which code is put in there. Once the

ballot is received whatever code is put in that goes

into SURE, and then if a voter shows up at the polls,

they're going to have to vote a provisional ballot.

THE COURT: And just to clarify, I don't

think Ms. Ostrander alluded that there was -- there

was questions asked about double voting and concern

for it, but I don't think that there was testimony

that I took as alluding that double voting is

occurring or that this would in some way allow for

double voting.

MR. WALCZAK: I'm sorry. I certainly didn't

mean to insinuate that. I just want it to be clear

that whatever code is entered, I mean, there was no

danger of double voting here. The only question is

which code are the elections staff going to enter?

And then how is the elections staff going to respond

to inquiries from voters who want to know, hey, did I

screw up my, to use a legal term, sorry, to mess up

my mail ballot? There is no question here; it's
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stipulated that what we're talking about are voters

who are eligible under Pennsylvania law whose ballots

were received timely. So the only reason for this

policy, the only reason is to actually disenfranchise

Washington County voters. There is no other good

reason to do this. Now, we have largely undisputed

facts, I think, with the supplemental testimony

today. I don't want to go over the facts in detail

here. Suffice it to say that the one change from '23

to '24 was a directive by the Board of Elections to

actively conceal information about ballot status from

voters who have cast a ballot in an envelope

containing a disqualifying error, and the only change

functionally is you put in -- I'm going to say it's a

misleading code. I will admit that it is accurate.

The ballot was received, but the point here is that

with the exact same amount of effort, the county

could put in an accurate code that generates notice

through the various ways that we have discussed. So

that is a choice that they are making. Unless the

Court has concerns, lack of clarity about the facts,

I'm going to skip, sort of, going over the facts. I

think we largely have a stipulated record, and what I
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want to do is get to what I call the sand arguments

because there are a number of -- most of the

arguments made by Defendant, Board of Elections, and

republican interveners are procedural,

jurisdictional, essentially threshold arguments to

prevent the Court from actually looking at the

constitutional due process argument that we have made

here, and, you know, when you take each of these

grains of sand individually and examine them closely,

they disintegrate. Let me go through -- there's a

lot. I don't want to go through all -- well, I mean,

I am happy to go through all of them. I'm going to

go through the main ones. If I miss one, certainly

happy to explore that.

But let's start with Pennsylvania democratic

case decided and controls this entire issue. That

suffuses, pervades both arguments, both parties'

arguments. So that is not true both for legal and

factual reasons. So the PA Dems cases, I think we're

calling it for short. Legally, there was no due

process argument raised or considered, and if you

look carefully at the court's language, there is one

quote at 238 A.3d 345 petitioner cited no
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constitutional or statutory basis that would count in

supposing the procedure petitioner seeks to require.

And there is no due process challenge raised. So the

court did not and could not rule on it. It was the

only -- the only constitutional claim raised there

was under Article One, Section Five, which is the

free and equal elections clause. Now, you know, as

the Court knows, can't just say, oh, no

constitutional challenges were resolved. Every

clause of the Constitution carries with it its own

analysis. So, legally, that issue was not raised.

Certainly was not decided by PA Dems. The other

important distinction is that factually we have a

very different landscape than we did in 2020. Now

2020 -- so Act 77, which opened up mail voting to

everybody, right? It used to just be absentee as we

were talking about. In November of 2019, the law

changed to allow anybody without any excuse to vote

by mail, and that dramatically expanded the number of

people who took advantage of that option, especially

during Covid in 2020. Department of State was still

trying to work its way through how are we going to

deal with all this? And what we see in PA Dems and
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what the Court saw in the petitioner's request was

that the Dems were asking the court to invoke, quote,

its broad authority to craft meaningful remedies;

right? But what they were really asking the court to

do was to, kind of, create what this notice-and-cure

process would look like at a whole cloth, and the

court declined to do that and what they said again at

page 374 is because there was real uncertainty over

the precise contours of the procedure that would be

used and what the concomitant burdens would be on the

county elections offices like Washington County, and

just take a moment to acknowledge that these county

boards of elections do fantastic work on a shoestring

and have incredible, dedicated employees like we saw

with Ms. Ostrander in court today.

The second thing that the court said, and I

guess Justice Wecht said that there was lack of any

proposal regarding a practicable manner of relieving

the problem alleged. So what the court is saying is

hey, you're asking us to figure something out and

you're not giving us any kind of road map for how to

do that and it's unclear. I mean, this is just all

very vague. Now, four years later the, quote,
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contours of the procedure and, quote, the concomitant

burdens are clear. We have the SURE system. The

only -- I mean, what we're asking the Court to do

here is one simple thing, is to order Washington

County to enter a code that will advise the voter

that they have a disqualifying error. And you heard

Ms. Ostrander testify that anybody can come vote a

provisional ballot, but to do that they have to know

that there is a reason for that, and I'll come back

to that in just a minute. It's the exact same

process that they're using now, except direct them to

enter a different code. One that actually advises

the voter that their ballot, their vote, is about to

be taken away from them. It is about to be canceled

based on a mistake that is imminently fixable on the

envelope transmitting their ballot. So for both

legal and factual reasons, PA Dems is

distinguishable. It does not control this case.

Your Honor, I don't know if you want me to go through

all of these or if you have questions.

THE COURT: I will wait until the end.

MR. WALCZAK: All right. Great. Thank you.

So second argument they make is that it is
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illegal to vote a provisional ballot when a mail-in

ballot has been returned. The problem with that is

that no court has so held that it's illegal to vote a

provisional ballot when a mail ballot has already

been returned, whether it is valid that it's going to

be counted or it's deemed to have a disqualifying

error. Implicit in the PA Dems case when they say

we're not going to craft a remedy here, we're going

to leave that to the legislature, they said nothing

about it being illegal to give notice and cure. More

importantly, Ms. Gallagher and her clients in 2022

filed a lawsuit making that very argument. That

voting provisionally that -- that any kind of notice

and cure is illegal under Pennsylvania law and the

Commonwealth Court and Republican National Committee

vs. Chapman said that it wasn't and said that notice

and cure is not required but it's not prohibited and

that was affirmed by an equally divided court Justice

-- Chief Justice Baer having just passed the month

before. So there is no court in Pennsylvania that

has held that it is illegal to vote a provisional

ballot if a mail ballot has been returned.

Secondly, and this really supports, I think,
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Ms. Ostrander's testimony when she said a couple of

times today and throughout her deposition is that

there is or should be no question that a voter has a

right to vote that provisional ballot, maybe some

question about whether it gets counted, but certainly

there is a right to vote that provisional ballot, and

that's both under federal law, crystal clear under

HAVA 25 USCA, Section 21082 uses mandatory terms.

Such individuals shall be permitted to cast a

provisional ballot and lists circumstance, and under

the election code, similarly, 25 P.S. 3050, which was

adopted in the wake of HAVA. They needed to do that.

Again, uses mandatory language that you have to be

able to cast a provisional ballot. So there is an

issue. We will admit there is an issue over whether

that provisional ballot in those circumstances must

count. We think, frankly, it's clear the Delaware

County Court, of Common Pleas, obviously not binding

on this Court in the Keohane case in 2023 ruled that

yes, those ballots must be counted so long as there

is not an in-person ballot, and this issue is pending

before President Judge Yeager in Butler County right

now. We are waiting on a decision, hoping for a
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decision.

THE COURT: Just a side note, when was that

argued and what is the expectation?

MS. GALLAGHER: June 28th. The hearing was

before that.

MR. BERARDINELLI: It's not really the same

issue.

THE COURT: No, I'm not getting into --

MR. BERARDINELLI: Because Butler lets

people cure.

THE COURT: What's that?

MR. BERARDINELLI: Butler is a curing --

THE COURT: No, I'm not getting into the

issues of it. It was more of a curiosity.

MS. GALLAGHER: The hearing was May 7th or

May 8th, I believe, and then there was a big gap

between the time of the hearing and the time of the

briefing, and then briefing was submitted at the end

of June.

THE COURT: Okay. So we're just waiting on

a decision at this point. There's no outstanding

issues.

MR. WALCZAK: Right, but the bottom line
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there is that the issue of whether or not that

provisional ballot must count is almost certainly

going to be decided by an appellate court before

voting, hopefully before voting starts in the fall,

and, Your Honor, I can tell you, having brought the

Genser case as well, that if we don't have a decision

in the next -- within the next few weeks, we're

likely to go straight to the Pennsylvania Supreme

Court and ask them to take that up, but I do expect

Judge Yeager to rule any day on that issue. But in

any event, it doesn't matter to Plaintiff's argument

whether or not that provisional ballot will

ultimately count because, first of all, there is

independent salutatory purposes for giving voters

notice. One is so they can come in and vote that

provisional ballot. Second is if they never find

out, they are more likely to make that error again,

and as things stand right now, voters do not find out

either before election day, they do not find out at

the canvass, and even as of today Washington County

has done nothing to alert those voters that their

ballot has not counted. And perhaps most

importantly, and we rely a lot on the Supreme Court's
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Washington decision from Washington v. DOC from

December of 2023, and that case makes very clear that

the right to due process, this right to notice and a

meaningful opportunity is an independent claim. As

the Court wrote there, the right to procedural due

process protects the path, not the destination. So,

you know, as in the Washington County case which

dealt with the garnishment of prisoners' financial

accounts there, the court said, it doesn't matter at

the end of the day whether they're actually going to

have more or less or no money taken out of the

account. What's important is the fact that they get

the process. That they know it's going on and they

have some opportunity to address it. So this, again,

this argument that you don't get to the procedural

due process argument because at the end of the day

the voter may or may not be able to get their vote is

irrelevant to the procedural due process claim.

Standing, so we got two distinct types of --

sorry, I said at the outset we were petitioner, but I

forgot which court we're in and they're actually

Plaintiffs here. So let's start with the voters and

then move to the organizations. The law of standing
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is that a person has to be aggrieved by the matter

they seek to challenge, and this is from Fumo v.

City of Philadelphia 2009 Supreme Court case. So

aggrieved means that they have a substantial, direct,

and immediate interest in the outcome of the

litigation, and what the court has said, as defined

substantial as surpasses that of all citizens who are

procuring obedience to the law. What that means is

that this doesn't just apply to everybody in

Washington County or Pennsylvania. It is a subset of

individuals and the subset we're talking about here

is not even all mail voters. It is the mail-ballot

voters who have made a disqualifying error and they

have lost their vote. They have filed a lawsuit.

There is no question that they have a substantial,

direct, and immediate interest in the outcome of the

litigation. I mean, if they win this case, in the

future they and other voters will be given notice and

we'll see what the remedies are after that. Is it

direct? Yes. And that is whether there is a causal

connection between the asserted violation and the

harm complained of, and what we are talking about

here is this directive policy or directive from the



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

82

- - -

board to Ms. Ostrander and her staff not to give

notice and so that they do not have to allow voters

to cure, and if you don't know, then there's nothing

to cure. And is this immediate, defined as not

remote or speculative? Absolutely. We have a full

record that we have developed for the Court about

exactly how this works and how it doesn't work and

who is injured. There is no uncertainty around how

this policy works and its consequences, but even if

the Court were to find that voter Plaintiffs don't

have individual standing, this is clearly the

situation that fits within the exception known as

capable of repetition yet evading review. So it's

defined as too short to be fully litigated prior to

cessation or expiration, and there is reasonable

expectation that the injury will reoccur. So here

you've not only got a very short period of time

between when a voter drops off the ballot and their

ability to challenge that, but you've got Defendants

who are deliberately concealing that information to

prevent the voter from even being able to find out.

So if this Court were to say that voters in this

circumstance, voters who have actually had their
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ballot canceled, whose vote was not counted in the

last election, don't have standing here, then no

voter will ever be able to challenge this policy. It

will be impossible.

As for the organizations, I think it's a

little bit ironic or a lot ironic that you got the

Republican Party here arguing that Center for

Coalfield Justice and NAACP Washington branch don't

have standing because, one, they have intervened in

this Court, without our objection, but standing as a

matter that the Court can take up sua sponte at any

time to make sure that the parties have standing, but

except for the fact that they have candidates who are

impacted, the allegations of having to divert

resources, compromising their ability to engage in

core activities is exactly the same as that of the

Republican Party. And if the Court looks at Ball v.

Chapman from the Supreme Court's decision in February

of 2023, they go through all of these factors, and

it's very clear that both of our organizations have

standing and, most importantly, perhaps, I direct the

Court's attention to the very recent Allegheny County

Reproductive Health Center v. The Department of Human
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Services case decided in December by the Pennsylvania

Supreme Court. This is about the Abortion Control

Act where the court said there's cognizable injury

for organizations when they alter its operations and

reroute its resources in response to allegedly

unlawful conduct in a way it otherwise would not

have. I think standing for both voters and

organizational Plaintiffs, again, is clear.

Legislative Act Doctrine. The argument is

that because this was a decision of the Board of

Commissioners sitting as the Board of Elections, that

they -- whatever decision they make is legislative

and if that's true is shielded from procedural due

process scrutiny. But it's also clear that not

everything that even a legislative body does is

considered legislative. Here we will say there is no

legislation. There's nothing in writing. They can't

point to anything in writing from the board. What we

have here is a directive to Ms. Ostrander on how she

is to process individual mail ballots that are

submitted to the office. So what we are really

challenging here are the individual adjudications of

the elections office and then subsequently the board,
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canvass board, pre-canvass, canvass board. So it is

the process, and when that ballot comes in the

elections office has to make an individualized

determination on every ballot, and about 2 percent of

those has been stipulated had what we're calling a

disqualifying error on there. Whether it is a

missing signature, date, incorrect, incomplete date,

all of which under state law at the moment cannot

count, but they are making that individualized

determination that that ballot will not count and

those determinations have been affirmed 100 percent

down the road. So those initial determinations are

very important, but just like in the Washington v.

DOC case, which I will submit is directly controlling

here, what you had there was a legislative decision

saying that the garnishment of prisoners' wages has

to be at least 25 percent, and they did that because

it was unclear what the amount was. It could vary,

but they said at least 25 percent and that was

challenged and the Court ruled on it and the Court

rejected the legislative act doctrine there because

it's the DOC who is applying that standard, applying

that statute, applying that directive and making
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individualized determinations about whether or not

each individual is subject to garnishment. How much?

Is it appropriate? Is it too much? Those are all

individualized decisions just like the elections

office is doing in this case based on this directive,

which simply says don't give anybody notice of their

potentially disqualifying ballot.

Secondly, under Washington, what they call

the controlling inquiry is that the infrastructure

for giving notice for the due process was already in

place. It was being done post deprivation in the

DOC. That is not as big a deal when you're dealing

with money. If they get it wrong, they can fix it

after the fact. That's not true with the ballot,

with the vote. If you don't give that

pre-deprivation notice, that vote is gone. But,

again, here the key is just like in Washington, the

infrastructure to give due process is in place in the

form of the SURE system. All they have to do is hit

a different code on that drop-down box when they scan

in the ballot. So for those reasons legislative

doctrine, again, is another red herring that does not

apply here.
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A few more grains of sand. They argue that

they concede that voting is a fundamental right, but

they say it is not a state-created liberty interest

that triggers procedural due process. So they would

rely on a fifth circuit case, Richardson v. Texas,

for that proposition. Now, Richardson is obviously

not binding in Pennsylvania. It has been described

by courts that have examined it as an outlier and

questioned, I will note that the fifth circuit is

also fairly notorious for issuing decisions that no

other court follows including the U.S. Supreme Court,

including, I'll note, United States versus Rahimi,

which is the case where they said that a domestic

violence -- a person convicted of domestic violence

has a Second Amendment right to own a firearm and

that was reversed eight to one by the Supreme Court

in July. More importantly, Your Honor, Defendants

ignore Pennsylvania law. So what Richardson says is

that statutes that may be policy can define and

create a liberty interest, but the Constitution

doesn't. Now, first of all, that is just bizarre and

perverse on its face, but Pennsylvania law has

expressly recognized that the Constitution, as the
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Court said, our highest state law, provides the basis

for this Court to record it has a fundamental

interest which cannot be abridged without compliance

with constitutional standards of due process.

Pennsylvania Supreme Court, that is R. v. Department

of Public Welfare. The Pennsylvania Supreme Court

has specifically said yes. The Constitution can

create a protected liberty interest and there should

be no question that the right to vote is a protected

interest in Pennsylvania, Article One, Section Five,

Article Seven, Section 1, especially the latter,

crystal clear that if you meet the eligibility

requirements, you're 18. You are a citizen. I think

you've lived in the territory for 30 days and I'm

probably forgetting one in there, but you meet those,

you are eligible to vote and you have a fundamental

right. So under Pennsylvania law it is clear that

the Constitution can and does create liberty interest

that trigger due process protections. Moreover, the

balance of federal courts that have looked at this,

none of which, of course, are binding, maybe

persuasive like Richardson, but the balance of

federal courts have looked at it and said, of course,
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the constitutional right to vote triggers -- is

considered a protected liberty interest that triggers

procedural due process and you have to get into the

Mathew's balancing. So, again, this argument that

voting is not a fundamental -- is not a state-created

liberty interest, a protected liberty interest, is

nonsense.

Next argument, next grain of sand. Moot

because Dos (phonetic) has made changes to the SURE

system. So Mr. Marks's deposition reveals that the

only thing that may change is the language that

attends the record received code. The various codes,

I think they have 30-something that come in that

drop-down box, they're still going to be there.

Counties are still going to have the option to make a

decision which of those they're going to enter. The

only thing that changes is the e-mail that is going

to be generated by that. Washington County has the

power to decide which of those codes they're going to

enter. What those e-mails say in no way affects the

procedural due process analysis. The case is not

ripe. So as I stand here today before Your Honor,

Washington County has a policy. We just spent the
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last however many weeks examining very carefully

exactly how that policy works. If the board takes no

action between now and November, that policy will

still be in place. Ripeness determination for

declaratory injunctive relief comes for a case called

Banfield v. Cortes. Whether the issues are

adequately developed for judicial review, including

whether the claim involves uncertified and contingent

events that may not occur as anticipated or at all,

there's going to be an election. There is going to

be mail voting, and Washington County is going to

have to process those ballots and the question is are

they going to do what they did in April of 2024?

Which if nothing changes right now, they're not going

to give people notice. We have here an adequately

developed record for sure. We probably have too much

information, and certainly the litigation strategy

we've seen. I mean, all we're asking is for them to

input the right code and answer voters' inquires

honestly. That's all we're asking for. If they're

willing to do that, we could just sign a settlement

agreement today and this case is over. They haven't

done that. The fact that they are fighting us tooth
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and nail is an indication this policy is not going to

change. The other part of that test is what hardship

the parties will suffer if review is delayed? The

hardship is that this issue won't be decided before

November. You heard Ms. Ostrander, I believe,

testify that the board will meet sometime in

September. If we adjourn now, I'm sure that the

parties have felt the pressure the last few weeks.

I'm sure Your Honor is going to be feeling the

pressure to get something decided so there's maybe no

pressure. You know, I think it's in everybody's

interest and everybody's desire that this issue be

decided one way or another by the time voting starts

in September, and I think I can speak for both sides

that we're committed, both sides are committed, one

way or the other to try and get this up and decide it

expeditiously on appeal. It is going up on appeal.

If the Court doesn't decide this now and waits until

September to see what the board does and the board

could tell us now. They don't have to keep us in

suspense. The fact that we're expending all this

time and effort tells you exactly where they are on

this. We need to decide it now. Moreover, this is
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less an issue of ripeness than an issue of

voluntarily cessation. So what would have to happen,

that policy as we stand here today is in place. It

is the policy of Washington County. If they change

it, I mean, there is a whole body of law, both

federal and state law, that talks about if in the

midst of litigation a party, the Defendant suspends

the illegal conduct that doesn't moot the case. If

they sign an agreement that is court enforceable,

then the case is moot, but there is plenty of law

that says, you know, that even if they made the

change, there is no guarantee that they're not going

to meet in October and say, now we are not going to

do what we said we're going to do, but here as we

sit, there is zero indication that there is going to

be a change. This question is unquestionably ripe.

All right, that's the sand that I'm going to

go through. I think I've hit all the points. If I

missed any, will be happy to review those. The

merits of the argument are actually really

straightforward. Can do that very, very quickly. So

threshold inquiry is is there a protected liberty or

property interest that's at stake here? And the
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answer is yes. It's the vote. It's fundamental.

It's sacrosanct. It's foundational. There is an

argument that if you don't have the right to vote,

all other rights are illusory, and the Pennsylvania

Supreme Court has said Constitution can and does

create protectable interest. So we have the

deprivation of a fundamental right and a protected

interest. So at that point we go into the Mathew's

Balancing Test and what is the private interest that

is affected? I've been saying it's the right to

vote. As the Supreme Court had said, it is the most

treasured prerogative of citizenship. That is why

we're here. Everybody wants to be able to vote. So

that is the first Mathew's factor.

The second factor is the risk of an

erroneous deprivation of such interest through the

procedures used and the probable value, if any, of

additional or substitute procedural safeguards. Now,

the risk of erroneous deprivation is very, very high.

In fact, as we've seen, it's really 100 percent of

the voters who submitted ballots with disqualifying

factors on the return envelope. None of those

ballots were counted. All 259 of those individuals
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were deprived of their vote in April. The value of

safeguards is high. It is not perfect, but it's high

and even if it provides some measure of relief,

that's better than none. And what we've seen, it's

on the Department of State website that in counties

that do provide notice and some opportunity for

voters to fix those imminently fixable errors on the

outer return envelope, about 60 percent of voters do.

So the government can't ensure that everybody who

submits a ballot in a faulty return envelope is going

to be able to correct that and have their vote

counted, but what we're seeing here is that

Washington County is deliberately interfering with

any opportunity to do that. Whether it's 60 percent

or 40 percent or 10 percent, that is better than zero

that we have under this policy. So that's the second

factor. The value. The risk of erroneous

deprivation and the value of additional procedural

safeguards.

The last factor is the state's interest

including the burdens the additional or substitute

procedural requirements would impose on the state.

As we've been talking, the state's interest, the
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county's interest in changing the code, directing

that the Board of Elections enter a certain code that

does not notify voters of the error, imposes no

burden. They still have to click the drop-down menu.

They still have to enter a code. They just have to

scroll to a different entry. There is zero practical

or functional benefit to the change that the board

made in April of 2024. The burden is literally zero

on the county. Under those circumstances, there is

no question there's a procedural due process

violation in this change, and at a minimum Washington

County needs to be ordered to enter a code that

notifies voters of the mistake that they've made and

then gives them some opportunity to take corrective

action. As the Pennsylvania Courts have said, notice

is the most basic requirement of due process, and it

has to be reasonably calculated to inform interested

parties of the pending action. Now, the fallback

argument that Defendants and interveners make is that

don't analyze this under Mathews v. Eldridge. What

the federal courts have been doing more recently in

many cases, although all the district court cases

that we've cited have adopted Eldridge, Mathews v.
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Eldridge, is that the Court should apply the

Anderson-Burdick test, which comes from two Supreme

Court cases. Now, we don't think that

Anderson-Burdick applies. Pennsylvania Supreme Court

nor the Commonwealth Court ever directed that

Anderson-Burdick should apply to procedural due

process claims in Pennsylvania. There is no reason

to believe that the Pennsylvania Supreme Court would

carve out a special test for voting. In fact, while

the federal Constitution, much to many people's

surprise, does not contain a specific provision

protecting the right to vote, as you can't

discriminate against various groups, can't have a

poll tax, there is no specific protection for the

right to vote, and Pennsylvania has two provisions,

as we mentioned earlier, which do give citizens the

right to vote here. And regardless of what the

Pennsylvania Supreme Court may do down the road, this

Court is bound by current precedent and under current

precedent, Washington, as far as we know being the

most recent, Mathews v. Eldridge applies. But even

if the Court were to apply Anderson-Burdick it yields

the same result. So under that standard, the Court,
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the county, has to demonstrate that the practice is

narrowly drawn to advance a state interest of

compelling importance. There is no interest here

except disenfranchising people, which is not a

legitimate interest. There is certainly not a

compelling reason for the change that they've made

here, but even if the Court applied the most minimal

standard under legitimate Anderson-Burdick where the

state's important regulatory interests must justify

the restriction important regulatory interests, there

ain't any. There is not a single good reason for

misleading the voters and concealing from them that

they've committed an error. So regardless of which

of those tests is applied under Anderson-Burdick it's

the same result, but this Court should apply Mathews

v. Eldridge balancing because that's the current

state of the law.

With that, Your Honor, I will rest and I'm

happy to answer questions.

THE COURT: I'll ask questions at the end

from both of you.

MR. BERARDINELLI: Judge, might I indulge

you for a five-minute break? Counsel drank too much
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coffee.

THE COURT: Yes, that's no problem.

(At this juncture, a brief recess was

taken.)

THE COURT: We are back on the record. You

may proceed.

MR. BERARDINELLI: Thank you, Judge.

I want to start with the assertion about

disenfranchisement. The third circuit recently wrote

this: The voter who fails to abide by state rules

prescribing how to make a vote effective is not

denied the right to vote when his ballot is not

counted. The legislative body of Pennsylvania made

rules. The Supreme Court has enforced those rules

repeatedly. First in PA Dems and then in Chapman.

The only thing that has disenfranchised anybody here

are those rules. I want to briefly do an overview of

the law because I think it's important to help us

frame some of the issues that are before you, Your

Honor. Plaintiffs want to say PA Dems doesn't

matter. It's obvious why they want to say that

because when you're asking, and it's not clear what

they are asking for; right? When you blow away the
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fluff and the hyperbole they want notice so that they

can cure, plain and simple. What does the Supreme

Court of Pennsylvania say? There is no

constitutional or statutory basis that would count as

having the boards contact those individuals whose

ballots the boards have reviewed and identified as

including minor or facial defects and that afford

those individuals the opportunity to cure defects. I

understand that wasn't in the context of procedural

due process, but their argument that it doesn't

matter totally misreads what we are arguing because

procedural due process is not a standalone right.

It's a pathway that one is entitled to to enforce a

different recognized property not at issue, liberty.

That's the question; right? A property or a liberty

interest. There is no property interest here, and

we'll get to that when we talk about Washington and

why it's not controlling at all, but PA Dems is

important here because it defines, Judge, that there

is no underlying liberty right to notice and cure.

And by the way, if we want to say that due process

wasn't before the Supreme Court, you need look no

further than Justice Wecht's concurrence to say
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that's really not the case because he, in no

uncertain terms, deals with procedural due process in

his concurrence. You know what he says is enough for

a voter pre-deprivation, pre their vote not counting?

The exact same words that are on the ballot

instructions that go to every voter in Washington

County. That's pre-deprivation notice. That's

telling you here are the rules. Here are the rules

you have to follow to make sure that your vote gets

counted, and if you don't follow them, your vote will

not get counted. Justice Wecht's concurrence in PA

Dems. So PA Dems sets, sort of, the foundation here,

Judge. What they're asking for, not whether you get

even to the process point, like, are you entitled to

notice? Let's balance these factors. Before you get

there, you need to bring before the Court an

enforceable liberty interest and when the Supreme

Court says a voter has no right to notice or ability

to cure a defective mail-in ballot, you don't have

that foundational liberty interest to launch you into

a due process analysis, and I'll walk the Court

through that in a little more detail in a minute, but

let's talk about the second Supreme Court ruling that



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

101

- - -

matters. Ball, two opinions in Ball declaring that

the declaration envelope and errors on it are

mandatory, right? This isn't something that the

legislature meant to just willy-nilly put in there.

You have to abide by these rules. The rules are

mandatory. So you got Ball saying rules are

mandatory, PA Dems saying you don't have a right to

notice and cure, and then you get the Commonwealth

Court opinion in Chapman, which Mr. Walczak

referenced, which was then affirmed by divided

Supreme Court, and he likes that for saying that they

didn't say you can't cure and he did mention, I

think, incorrectly, provisional ballots. That case

doesn't discuss provisional ballots one bit. What it

does say is that each county can choose what to do.

People might not like that choice. Each county can

choose what to do. The people you elected to set

policy for your county can chose what to do, whether

to provide full notice and curing, limited notice and

curing, or no notice and curing. The Washington

County Board of Elections has that discretion. That

is the setup of the law that we're dealing with when

we jump into four key points.
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One is this legislative vs. adjudicative

issue because if they are challenging a legislative

policy, they're in the wrong place and using the

wrong vehicle. Substantive due process might work,

might apply, equal protection might apply, but guess

what, Judge? The courts have already told them those

don't work. So now they're trying a new vehicle,

procedural due process, but you can't get to

procedural due process to attack a legislative

decision. So that's the first thing that I want to

talk about in more detail. And this concept that

this is some, like, you know, behind-the-door

instruction to Ms. Ostrander and her office is just

crazy. It was discussed at three public meetings and

voted on. It's in the minutes what the policy is.

The minutes that are in the record. Actively

concealing, those are strong words. Words are not

evidence, Judge. What did the WBOE, as I call it for

short because it is the too long to say it every

time, do wrong? What did they do wrong under the

law? And the simple answer is nothing. You need

look no further than the testimony of Deputy

Secretary Jonathan Marks. The man who is in charge
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of the SURE system. Marks tells us, and we've got

two pages of quotes from him, Judge, in our

opposition brief. He tells us things like if a

county doesn't want, referring to the e-mail

associated with the cancel codes sent to the voter,

one option they have is to leave that in the ballot

return sets, and based on the Supreme Court's ruling

on notice and cure, that is an option that is

available to the county. That is exactly what

Washington County's elected officials decided to do,

and this really, I'll get back to the legislative

point, this to me crystalizes what this is about

because this is not started out, you read the

complaint, oh, my goodness, these people got this

misleading e-mail; right? We now know that comes

from Harrisburg, not from Beau Street. We now know

-- Harrisburg realizes it made a mistake and is not

going to send that e-mail anymore. So it really

boils down to whether Your Honor ought to order the

WBOE to change its legislative decision. Because if

you're ordering them to push the cancel button or the

cancel code, which is all they're now asking you;

right? That's what crystalizes what's at issue here.
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They want you to say you need to push this button,

not the button that the policy says. That shows you

that the WBOE did nothing wrong in the first place.

They played within the realm of the discretion they

have and the rules that have been established.

There's a way to change those rules, but it is not

for Your Honor to do from the bench. It is for

somebody to do in Harrisburg. Or if the voters of

Washington County don't like the policy that has been

adopted, they can deal with it at the next election.

And the last thing I will talk about, I'll

get into all these in a little more detail, is the

illusory nature of the remedy they want your court to

do, and I'll walk you through the law, if you'll

allow me, Judge, the actual election code about

provisional ballots, and what you'll see is in plain

black and white that if someone in the circumstances

we have here timely submits their mail-in ballot,

then goes on election day and votes a provisional,

the election code tells you you cannot count that.

They say that doesn't matter? When they jump their

lawsuit by saying we mislead people? What could be

more misleading? I guarantee you if we went around
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to the people in this room and asked them if you get

an e-mail or an order that says you can go vote

provisionally, do you think your provisional ballot

is going to count? I guarantee you 100 percent of

them would say yes, but that's wrong. And to give

them that illusory relief involves you, Judge,

unfortunately and unintentionally in misleading

people, and that ought to be something when you are

sitting in equity as you are that you most surely

should consider.

Let's talk about legislative versus

adjudicatory because if this is indeed a legislative

act, then you cannot challenge it under procedural

due process. Plaintiffs don't disagree with that

law. They try and claim it is not legislative, it's

adjudicative because somebody in the election office

has to ministerially handle a ballot, but that's not

what this case is about. This case is about the

policy. Their complaint is about the policy.

Despite my able adversary trying to say this is

adjudicatory, his entire argument is about the

policy. What is the standard? Legislative versus

adjudicated. This comes out of the Supreme Court in
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Sutton 228 A.3d 1032, Judge. Adjudicative agency

actions are those that affect one individual or a few

individuals and apply existing laws and regulation to

facts that occurred prior to the adjudication.

Agency actions that are legislative in character

result in the rules of prospective effect and by or

at least a broad class of citizens. Which of those

two are we dealing with here? We are dealing with a

policy that applies to all mail-in ballots, and we're

dealing with how or what's going to happen

prospectively in November. Understand that

definition, in no way, shape, or form are we dealing

with adjudicative acts. We are dealing with a

legislatively adopted policy of a public body

comprised of elected officials, and you don't get to

challenge such a legislatively adopted policy on

procedural due process. If you think it violates

your right to vote, you file a substantive due

process claim, or you file an equal protection claim

both of which the courts have already rejected.

How else do we know it's legislative and not

adjudicative? We heard it today from Ms. Ostrander

on the stand. They don't have any discretion. If
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you didn't sign it, you could segregate it. They are

not comparing signatures or some subjective analysis

as to whether this ballot does or does not have a

disqualifying effect. Quick review, set it aside,

Canvass Board will deal with it, but that quick

review and the set aside comes from only one place.

It's not Mr. Smith at the front desk deciding oh,

well, you know, maybe I should not count this one

because it doesn't have a date. It comes from the

policy that was adopted, and if it comes from the

policy, and we all know it does, and they're

attacking a policy, and all you need to do is read

their complaint to figure that out, then they're

attacking a legislative act and that, as a matter of

law, cannot give rise to a procedural due process

claim. So what does Washington tell us? This case

that Plaintiffs cite to you? First of all, there's

no doubt that money is a property interest. So

Mr. Washington got by the first step of the analysis

and jumps into the second step. Here we don't even

get by the first step because of PA Dems, and I'll do

a little more on that in a minute, but more

importantly, and Mr. Walczak did this at, like, a
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10,000-foot level. I would like to do it at maybe,

like, 1,000-foot level. So the legislature passed a

law that said the commissary accounts of 25 percent

for fines and restitution and whatnot. Department of

Corrections then issued a bunch of regulations that

created all kinds of exceptions, all kinds of

different rules, and then the prisons and the poor

people that had to do this in the prison, you know,

accounting office are looking at a situation and

seeing if one of the exceptions applies. There is

some discretion in those exceptions as the case tells

us. So they are making subjective decisions, not

objective decisions, and it's those subjective

decisions that Washington says make the facts before

it adjudicative, not legislative, and mind you,

Washington also discusses a long line of prisoner

rights cases where the decisions are indeed

legislative because it didn't involve this subjective

decision-making that the change to the code did under

Washington. So Washington doesn't actually hurt my

client, Judge, it helps it because it screams loud

and clear that this is a legislative action, not an

adjudicatory action. One other minor point, Judge,
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we've got to remember where we are procedurally. We

are at summary judgment; right? So if there's some

sort of issue about factually whether this is

adjudicatory versus legislative, in other words, it's

looking at the ballot and putting it aside one or the

other, that has got to be decided in the board's

favor at this stage, but you don't even need to get

that because the record is undisputed. They are

doing nothing but objective review, no subjective

review. Washington is not controlling. It's a

legislative act, game over. People might not like

that it's game over, Judge. People might think this

policy is unfair to some, but the rules are the rules

and there's a reason why you can't challenge

legislative actions by procedural due process. It's

because, Judge, you are not supposed to write

legislature from that seat you're standing at, and

that's exactly what they're asking you to do.

They're asking you to write a different policy for

the Washington County Bureau of Elections.

Procedural due process is not the street that gets

you there. That's why we have the legislative versus

adjudicatory distinction in the first place.
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I touched on it a bit, but I'll do it again.

What did my client do wrong? Now, that I understand,

after hearing oral argument a little more, is that we

didn't push the right code; right? Even though

Mr. Marks tells us we have discretion to pick

whatever code we want. Even though a curing versus a

noncuring county picks a code dictates whether it's

right or not. There is no wrong code, Judge, and the

code we picked is 100 percent factually accurate. We

received a ballot and we recorded it. They want us

to pick a different code. On what basis? And he'll

tell you, I'm sure, on rebuttal, because we need

notice; right? But the Supreme Court tells you

you're not entitled to notice because we need notice,

but that is skipping the first part, the first step

of the procedural due process inquiry. So they

picked the wrong vehicle, Judge, for what they're

upset about. Procedural due process is not it, and

my client was well within the bounds of what the

Supreme Court, the legislature, and the Commonwealth

Court have all told them that they can do, which is

decide to be a curing or noncuring county. They were

one in 2023, new people came in, they adopted a new
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policy, people elected these three commissioners,

they voted on a policy, that's the policy, and you

don't get to rewrite it. Where does the right come

from? From where? Leads me back to PA Dems and

remember, procedural due process is not a standalone

right. It's a mechanism to enforce other protected

liberty interests. We have PA Dems in general saying

no right to notice and cure. I think that ought to

be the end of the day, not because it wasn't a

procedural due process case, but because it defines

that there's no protective interest here that

they're suing about. And you do have Justice Wecht

in his concurrence saying, if you think about

procedural due process, as long as we give them

notice on the ballot of what to do, you're good, and

we do that.

We have also cited to you in our opposition,

Judge, some law that says when you're evaluating a

procedural due process claim, you need to do it in a

very narrow and focused way. So it's not the right

to vote that we're talking about. It's the right to

receive notice that you made an error on your ballot.

That's a very specific right, a very specific
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interest, and there is nothing in the election code

that says that's an interest that would give rise to

procedural due process protection. There is nothing

in the decisional law in Pennsylvania that says that.

In fact, PA Dems can be read to be just the opposite.

In other right-to-vote cases, NAACP, for example,

their recent third circuit case they say ballot

errors are not denial of the right to vote. And even

the secretary of the Commonwealth in PA Dems, and

it's cited in the decision, talks about look, all you

need to do is fill out your ballot right and you're

not denied your right to vote. So this narrow

interest they claim merits procedural due process

protection is not the right to vote in some global

way. The Court ought to look at it as the right or

an interest in receiving notice and an ability to

cure and I don't know how you can gel that with PA

Dems. And even if it is the broader right, the Court

is going to need to engage in some sort of

legislative act, essentially, that will ultimately be

unfair to somebody. And this came out in

Ms. Ostrander's testimony. What happens to the

person that gets their ballot in at 7:59? They don't
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get notice of a chance to fix theirs, but somebody

who got it in a week earlier did. That creates all

kinds of different problems, Judge.

So even if we are dealing with the broader

right to vote, and by the way, no case they cite that

uses those words, fundamental, most important,

whatnot, none of them are procedural due process, not

a single one. Not a single one from Pennsylvania.

So when we're looking at the hierarchy of precedent

that we all learn about in law school; right? PA

Dems obviously is as high as we're going to get and

it reads on this issue. It's not a peer procedural

due process case, but it reads on this other

underlying right. Their cases talk about voting

being fundamental come up in different context, not

procedural due process context and not mail-in

voting. So I would say, Judge, you got to go to PA

Dems first. And even if you say, well, that means

there's no Pennsylvania case, they've got these

fundamental right-to-vote cases in different context,

you've got PA Dems, which isn't a peer procedural due

process case. So where do we go? And none of it is

binding on you, but we all know that when we look to
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federal cases, we go to the U.S. Supreme Court,

circuit courts of appeals, district courts, and then

we typically go to district courts within the state

of jurisdiction. So let's do that. Two federal

circuit courts have addressed this issue whether the,

quote, unquote, fundamental right to vote is a

liberty interest for procedural due process purposes.

The fifth circuit in Richardson and the sixth circuit

in a case called League of Woman Voters v. Brunner, I

believe. It makes me think of the Steelers' old

tight end. They're the only two federal circuit

courts to have addressed the issue. They both say

the, quote, unquote, fundamental right to vote is not

a foundational piece for bringing a procedural due

process claim. The federal district court cases that

Plaintiffs cite, with one exception, deal not with

mail-in ballot errors of the kind we're talking about

here, but with signature-matching requirements.

Like, comparing John Smith to John Smith. By the

way, --(inaudible)-- had that ruled unconstitutional

not at issue here. So that's a little different to

me, Judge. So not only are they not dealing with the

same issue, but they are dealing with it in a way
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where there is subjectivity as opposed to objectivity

involved, but what they don't cite is the one

Pennsylvania District Court case that has addressed

this issue, and that is the French case, Judge, 2023

Westlaw 8374738, and in full disclosure, it is not a

mail-in voting case, but it's a lot more offensive

than what we have here, in my humble opinion. The

county there ran out of ballots, Judge. They didn't

order enough ballots. So people were in lines hours

at a time and couldn't vote because there were no

paper ballots, and, rightfully so, a bunch of voters

sued that county for a host of constitutional

violations including procedural due process. They

were found to violate substantive due process. They

were found to violate equal protection, not

procedural due process. French court says voting is

not a liberty interest on which you can base

procedural due process. So if we're going to look at

federal precedent, the only Pennsylvania court to

have done it says it's not. The two federal circuits

that have addressed it say it's not. That's powerful

persuasion to me, Judge.

Anderson-Burdick, I'll be brief. No
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Pennsylvania court has ever adopted it, but as we're

seeing here, Judge, no Pennsylvania court has ever

assessed a procedural due process claim in the

context of voting rights either. So this is a

doctrine that only applies in voting cases. So it

makes perfect sense that there's no Pennsylvania case

to have applied it to a procedural due process

challenge in voting cases. So where do you look? I

would go to the U.S. Supreme Court that says this is

the test you use in voting cases, and given what is

complained of here, failure to give notice of a

mail-in ballot error, the policy is subject to

rational basis review. The lowest one on the

standard latter. And we cite some law in our brief,

and I won't belabor it here, that says they bear the

burden of showing that there is absolutely zero

rational basis, and when PA Dems says the county can

do this and the Commonwealth Court says a county can

do this, have a policy like this, certainly there has

got to be a rational basis for it.

Mathews test, I think, is done a little bit

more differently than Plaintiff wants it done.

Plaintiff basically says fundamental right to vote.
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Game over. But that is exactly why Anderson-Burdick

applies because it is not that simple, but even if

you apply Mathews, we're dealing with the right to

notice and cure and in that context, when you get to

the third factor, which is the state's interest or,

here, the county's interest, governmental interest,

it's their interest in adopting a policy that they

think their voters put them in office to adopt.

That's a powerful interest, Judge, one that really

tips the scales, and this is all, sort of, full

circle; right? Because that gets into the fact that

it's a legislative decision, but all of them hearken

that this claim should be denied.

One more and I'll finish up, and that is to

what end do we want them to push this button? We

want them to push the cancel button, which, by the

way, if you look at joint Exhibit I, Judge, on the

third page of it talks about the cancel code. It

says, further, if the ballot issuance record is

canceled by the County Board of Elections, example,

voided to reissue a replacement ballot, in the SURE

system. Washington County is not canceling these

ballots. So even the secretary of state's guidance



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

118

- - -

about what cancel means shows it doesn't apply, but

even if it did, Judge, so I'm going to click cancel,

John Smith is going to get an e-mail that says, you

made an error. Let's make one up. You didn't sign

your mail-in ballot. Go ahead and go vote a

provisional. A provisional that the law tells us

can't be counted. Plaintiffs refer to provisional

voting as a, quote, unquote, fail-safe. It's not.

It's not a do-over. I think of golf, Judge. I don't

know if you're a golfer, Your Honor. As I often do,

I hook a tee shot into the woods. I might not be

able to find it. I get to hit a provisional, smash

it right down the fairway, but when I go into the

woods and I'm standing behind a tree, I've got to

play that ball. I don't get to play the provisional.

I got to play that one. Here their defective mail-in

ballot is the ball I hit into the woods, and they

don't get to go cast a provisional and have it

counted because the election code tells you just the

opposite. I see you leafing, Judge. I got printouts

that might make both our lives slightly more easy.

May I, Judge?

THE COURT: Yes.
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MR. BERARDINELLI: So, Your Honor, what I

have given you are a printout of first, 25

Pennsylvania statute 3150.16, and then, secondly, 25

Pennsylvania Statute 3050, and I have given you two

for these reasons. Plaintiffs want to jump right

into the middle of 3050 without realizing what it's

talking about. So 3150.6 tells us when a mail-in

voter has the eligibility, that's the word the

statute uses, to submit a provisional ballot, and

subsection 2 is the only section that deals with it,

B2, an elector who requests a mail-in ballot and who

has not shown on district register as having voted by

provisional ballot -- may vote by provisional ballot,

and then it refers to what is 3050, Judge, and

Ms. Ostrander told you about the registers, the poll

books; right? So the poll books have to show that a

voter was issued a ballot and the ballot was

received. Issued and received. That's what the

district register shows. Received, clearly, is an

analog for voted here, Judge. So this is the only

provision of the election code, the only one, that

allows a mail-in voter to vote provisionally. Now,

look, the practice at the polls might be if I come in
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and I'm raising a ruckus, you let me vote

provisionally. Sure. That doesn't mean that the

election code authorizes it, and it certainly doesn't

mean that that provisional is going to count. So if

we go to 3050 then, Judge, and by the way, Plaintiffs

have entered a stipulation with us, which is at, I

think, paragraph 47, that says the voter submits

their mail-in ballot at Washington County, then goes

and votes provisionally. The provisional is not

going to be counted, paragraph 47. So 3150.16 points

us to 12108.41. If you look at the little footnotes,

that really means 3050 P.S.A .41. So when I get to

there it's talking about the ability of any voter to

file a provisional when your name doesn't appear on

the registry and your registration can't be

determined. So we're now in when you can file a

provisional. So you can do it if you're an in-person

voter under that situation, and 3150.16 gives us

another situation for a mail-in voter that is similar

when you're not on the registry. All of these voters

are on the registry, Judge. All of them are on the

registry. So that's the starting point for the part

of the statute the Plaintiffs argue, which is
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8.45(i). Judge, it's incredibly confusing, but the

language is clear, and 5(i) says, first of all it

says, except as provided in subclause 2. So before

we even get to subclause 1, which is what Plaintiffs

rely on, we're going to go look at subclause 2

because that's what the statute tells us to do, and

subclause 2(f) tells us a provisional ballot shall

not be counted if (f) the elector's absentee ballot

or mail-in ballot is timely received by a county

board of elections. Ms. Ostrander told us what

received means. Nothing else in the record puts a

different definition on it, and, Judge, it's also,

frankly, just real common sense. I got a mail-in

ballot, I mailed it in, and they got it. I got a

mail-in ballot. I dropped it off. I handed it to

the guy. That's received, and if that ballot has

been received, the provisional that that voter may

have been able to file because someone was just

cutting them a break at the polls or maybe because

the mail hadn't gotten there yet, but either way, the

provisional doesn't count. The one that is timely

received is the one that matters, and what they're

asking you to do is sell people false hope, and as a
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Court sitting in equity, you most certainly should

not do that, Judge. They rely on both Delaware

County case Keohane, I think, is the correct

pronunciation, but I've probably been saying it wrong

for a while. We distinguish it in our brief, and I

won't spend too much time other than to focus the

Court on both that and the case in Butler County,

Genser, are in curing counties. That's a whole

different ball game when the legislative bodies in

those counties have said you can cure while the

legislative body here has not, and what we think is

the better precedent, Judge, and, again, we go to the

hierarchy of precedent here. Both these are

unpublished, both your brother judge in Delaware, but

a three-judge panel of the Commonwealth Court in

In re: Allegheny County provisional ballots back in

the 2000 election look at these same provisions and,

just like I did with you, Judge, said this is crystal

clear. If the mail-in ballot is received, the

provisional doesn't count. Back to our hierarchy of

precedent, Judge, even though both are unpublished, a

three-judge panel of the Commonwealth Court ought

hold more weight from a persuasiveness standpoint
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than a brother Common Pleas court judge, mind you, in

a curing county.

I'll finish where I started, Judge. Someone

is not denied the right to vote because they made a

mistake. That is what the law says. The law also

says Washington County was fully within its

discretion to change its policy to the current one,

and they're going to exercise that same discretion

again in September, which gets into all the ripeness

reasons, but I'd rather stay on the merits. They

exercise that discretion in a legislative act that

can't be challenged in this claim. It just can't be.

And it is not a protective liberty interest to

require somebody to push button A versus button B and

give you notice and ability to cure your ballot, and

even if it were, what they want to do, vote by

provisional, misleads a voter into thinking they have

a remedy when they don't, and a court sitting in

equity should not do that. So we went at least three

or four different ways, Judge. We win under PA Dems.

We win under the Legislative Acts Doctrine. We win

because we didn't do anything wrong, and we win

because a provisional ballot is not a proper method
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to cure, Mr. Walczak used the term, we argue it's

illegal. I don't think we ever argued that. All we

argued is that the code says what the code says, and

the code says you can't count it. So we ought not to

be telling people to go do it if their vote is not

going to count via that provisional ballot.

Thank you, Judge.

THE COURT: Thank you.

MS. GALLAGHER: I'm third.

THE COURT: You are.

MS. GALLAGHER: Otherwise known as Brian

Piccolo.

THE COURT: That's the way interveners go.

MS. GALLAGHER: That's right. Fine with me,

Your Honor.

When I was a much younger lawyer I always

bemoaned it when the old folks got up and, well, let

me tell you what it was like back then, but to place

that before the Court in this context, I have been

involved with Act 77 since prior to its inception and

the representation of the speaker of the house during

that time period. I have also been involved in every

major piece of litigation since. I don't say that
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bragging, but there is continuum which has happened

with this, the act, the grand bipartisan compromise,

if anything, probably legislation in the last 20

years, and the Commonwealth Court spent some time

there. This was hard fought. This was probably the

legislative process at its best. Everybody got a

little bit, nobody walked away completely happy like

the best compromise, but since the date it was

enacted, there has been a continuing, and it

continues today, attempt to dismantle that great

compromise. Within a year of enactment, prior to the

time the Pennsylvania Democratic Party came in said,

under PA Dem, no secrecy ballots, let's cure no

signature matching and extend it with a received-by

date extension. Now, granted the case was enacted,

the statute ruled out during the course of Covid, but

in the decision to extend the received-by deadline,

there is also great destruction. After we got

through PA Dems' no notice and cure, RNC versus

Schmidt was -- I'm going to disagree with both of my

colleagues a little bit because that was my case and

I know what that Court said and what Judge Ceisler

said was, initially, she denied a preliminary
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injunction. She denied a request for preliminary

injunction, which, surprising to a lot of people, the

Supreme Court split in its affirmance and it was

right after Justice Baer's untimely death. The next

part of Schmidt was the denial on which something

that my colleague Mr. Walczak has said preventing,

that we have tried to prevent the Court to get to the

merits of this case, because Judge Ceisler then

dismissed the case on the basis of standing. And the

standing on which she dismissed that case was the

fact that we had named the secretary of the

Commonwealth on the basis of a guidance suggesting

that perhaps the boards could engage in conduct which

was curing and Judge Ceisler said, no, they're not

enforceable. They're not binding on anyone. Case

dismissed, and then dismissed all 67 boards. At that

time, after that, so no one and no court, as we stand

here today, has looked at any notice in cure

procedure and said it's legal or illegal. There is

default and we're in a mess. Article 1, Section 6,

rules for voting in this Commonwealth are supposed to

be equal and uniformed throughout. They are anything

but. So at some point the Supreme Court is going to
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have to take on, and maybe it's, in this case, maybe

it's another one, if it cannot be ordered, how do you

impart that and how do you set those procedures up?

But that's not all with respect to Act 77. It wasn't

over yet because then there was Ball where my client

filed a lawsuit to uphold the date requirement, which

the Pennsylvania Supreme Court upheld. Within one

week of the PA Supreme Court doing so, NAACP and

Eakin were filed challenged on the materiality

provision, and when Judge Baxter granted summary

judgment on those cases and an appeal was immediately

taken to the third circuit and the third circuit sent

it back and said not a violation of the materiality

provision. Are we done yet? No. We are not done.

We are going to find another way to challenge it. So

we are back in front of Judge Baxter on equal

protection, but that is not all. We are also in the

Commonwealth Court in a case that was just argued

last week on another state court challenge to the

date requirement. And under this context of counties

can cure, but they don't have to count. Just give

them the right to provisional vote. Just call Butler

County who gave people the right to vote and actually
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out of all of it, because it is our position firmly,

all notice in curing and that's what -- I have only

been here six minutes. All notice and curing is

illegal. I say that in a sense that that grand

compromise didn't take it into consideration except

for one time, and they were so explicit in what they

did because the greatest concern in enacting Act 77

was the integrity of the process because there are

paper ballots. There is human error, much more

decidable human error that can come into play in

counting paper ballots, and then let alone which

paper ballots count. My ballot goes into the

machine. If that machine is properly calibrated,

there's some accountability. That's what Act 77 was

about when they decided to do this, but it will

continue to be litigated. Butler gave a split cure.

They said that there could be a cure for ballots that

were readily observable on what I call the

declaration envelope for secrecy envelopes because

they try to draw the distinction with what I was

questioning Director Ostrander today about what's

inside of that envelope. We can't open it up until

the pre-canvass. They can't do any of this under
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pre-canvass. Any of what is being done here cannot

be done prior to 7:00 on election day under the code.

They did not allow a secrecy ballot to cure ballots

that -- secrecy envelopes, secretary sends off the

e-mail, gets picked up, voters in mind, and then it

comes -- and now Butler County is defending that and

here we are in Washington County.

THE COURT: Welcome.

MS. GALLAGHER: It's a tour. But it is a

process to dismantle this act and underlying it all

is that mail-in voting is an accommodation. The

right to cast a ballot and to vote a ballot, this is

an accommodation to make it easier, and it was quite

timely, wasn't it? Given what we experienced in

2020. It's not the only way to vote, Judge, and I

don't say that harshly. My mom recently turned 90

and one of the things when they check her medicine is

what day is it? What is your name? Can you write

your name? It is common as to the ability to engage

in voting to be able to answer these very simple

questions. Neutral ballot casting rules as the

Supreme Court has ruled on them and as the U.S.

Supreme Court has ruled on them. There are alternate
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ways to do it. If a voter needs help, the Act

addresses that, and what can be done to give that

voter help filling it out, but there's always the

ability to vote at the polls and what is most

confusing, somewhat, is that for folks who it is

difficult to get to the polls, difficult to fill out

the declaration, the cure for that is to go to the

polls. It is somewhat counterintuitive and

nonsensical, but what I would like to take the Court

through is very quickly, every provision, Judge,

Mr. Berardinelli has argued and Mr. Walczak. I'm

going to take you back through PA Dems other than one

very short portion.

Justice Wecht just didn't say there is no

procedural due process challenge. I would ask the

Court, may we brief that in a little more detail?

Because what he did in his full concurrence was he

looked at and distinguished between those issues

which are subjective as in signature matching and

those issues, which are readily the same, and said as

to those, if there is the appropriate warning to the

voter, there is no pre-deprivation notice necessary.

So to the extent there was a pre-deprivation due
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process, notice because that's what it is. It's not

just due process it is a pre-deprivation due process

because they want to know before the, quote, unquote,

rights lost, do they have the right to fix it? And

that's where it becomes very different. There are

warnings. Justice said Wecht said that's enough.

Just have the warning.

Judge, I just wanted to, in case this Court

did not agree that PA Dems prohibits, prohibits, the

ability of the Court to rewrite the legislation,

rather than argue, I would ask the Court to review

two things. I would ask you to look at Justice

Wecht's dissent in the In Re: Canvass. And in that

case he goes through in detail of when the Court --

when the legislature says shall. In fact, I have a

copy of this case that I was going to hand up. He

goes through great detail about when shall means

shall, and in one of the greatest rhymes he says, and

as their history is, there was not always the

greatest relationship between this current Court and

the general assembly as it now exists. They battle.

As it is, talk about checks and balances, they

exercise that pejorative well, but when Justice Wecht



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

132

- - -

says shall means shall and a mandate without a

consequence is not a mandate and within that purview,

I'm going to very quickly take you through the

provisions of the election code, which this Court

would have to rewrite or disregard in order to give

Plaintiff what they seek, which is a mandatory cure.

The first one is 3146.8(a) and Ms. Ostrander

testified to that as to what can the Board of

Elections do when they receive that ballot back? All

they are, under the law allowed to do, not

specifically prohibited, but it all has to be

registered. Mark it and record it. And then what?

Lock it up. I then asked her, when is the first time

that you can inspect the ballot? At the pre-canvass

and the pre-canvass 3146(a)(g)1.1, very specific;

right? The inspection of the ballot, the opening of

the ballot, and no dissemination of what happens

within that. So what has happened is this, sort of,

all the other kids are doing it, we're going to be

lemmings, and the consecutive secretary of the

Commonwealth either catching up or advancing his own

preferred curing mechanism, which is through the SURE

system, neither the secretary nor the boards can act
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inconsistent with the law, and that's the part that

has not been placed before you, Judge. The elections

code is very clear; Judge Ceisler was clear. Well,

in the absence of this, I would just definitive

agreement so the boards have started to cure. Nobody

said it's okay; nobody has proved what's going on.

We know the secretary has been wrong on multiple

occasions. First, the secretary said secrecy ballots

weren't necessary. Then the secretary said we can

count undated ballots, and both times the Supreme

Court said no. So none of this has been approved.

To do what they're asking you, you got to find your

basis in something and it's not the other guys doing

it, so I can jump on this bandwagon because if the

right to vote is as important to Plaintiffs as they

pretend and the legislative authority is as important

as it is in the Constitution, as interpreted by the

Pennsylvania Supreme Court, it's not enough to say

what other folks are doing. It has to be based on

the law, and nothing you've heard here has been based

in law as to this notice and cure procedure. So we

have 3146.8(a). We have 3146.(a)(g)(1.1), then we

have all of 3050, and that's when it gets into
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Justice Wecht's shall means shall because -- or,

excuse me, 3150 -- 3050 eligibility because it's just

not when you can do it, it's shall, and I would like

to read this to the Court. Any elector who receives

and votes a mail-in ballot shall not be eligible to

vote at a polling place on election day. The

district register at each polling place shall clearly

identify electors who have received and voted mail-in

ballots as in eligible to vote at the polling place

and district elections. Officers shall not permit

electors who voted a mail-in ballot to vote at the

polling place. Now, who can? An elector who

requests a mail-in ballot, and this is the key as to

the issue of received, and I heard the Court's

questions earlier, and who is not shown on the

district register as having voted may vote by

provisional ballot. So the distinction then comes

we're going to dance on the head of the pin as, with

all respectfully, Judge Wayland is, but he is doing

it under the wrong provision of the election code.

It's about receipt and it's exactly what Justice

Alito says. It's the receipt of the ballot that

indicates that it's cast, and that's what the
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election code looks to and the Court does not have

the ability as to insert its intent into the election

codes. It then goes into one more provision

notwithstanding paragraph 2 an elector who requests a

mail-in ballot and who was not shown on the district

register as having the -- may vote at the polling

place if the elector remits the ballot and spoils it,

and from that all the other provisions. But it's

clear, Judge, under the code you don't get, it's

shall. You shall not have the right to cast a

provisional ballot. Those are just a few of the

points and a few of the election code provisions to

adopt what the Plaintiffs have requested you would

have to ignore, and then there's the whole issue of

ignoring, what we believe is clearly Judge Keohane's

inappropriate argument, and I would just ask that the

Court look at language under which that case was

decided of 3050. It doesn't even deal with

provisional ballots. It deals with signatures and

whether a signature is matched for a voter who casts

a provisional ballot. There is no case that says --

the only case that takes into context whether a

provisional ballot can be counted in the context of a
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cure is in, which we also cite in our brief, which is

a three-panel decision of the Commonwealth Court with

now Supreme Court Justice --(inaudible)-- as its

author, and in that case the Court went through the

entire analysis part of which I just very

articulately tried to this Court through as to why a

provisional ballot cannot be counted as a cure and

why -- and the Court recognized the perception it

would cause. But it is what the law is under Act 77.

It is sometimes easy, I sometimes -- I don't want to

say anything, my colleagues who get to just stand

back and shout disenfranchisement or get to shout

misleading. Everything Washington County did, I

don't want to say everything because I don't believe

that hitting those, and I don't believe the law

actually allows them to choose anything other than

record ballot received, and if you note we attached

our brief the secretary of the Commonwealth prior to

RNC v. Schmidt all that was allowed to be said was

ballot returned reported because that's all they're

allowed to do. We would ask that the Court just

again look at PA Dems. If you find that there is a

due process deprivation, that deprivation arises out
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of Act 77. It doesn't arise out of what Washington

County did, and if you find Act 77 -- we've argued

nonseverability, but I don't think it even goes there

for purposes of now. The Court sees that. That's

where the Court has to stop, Judge. If you find that

the lack of notice is, under Act 77, because that's

all you would be able to use to mandate it, does not

give that notice and that is deprivation, due process

analysis, your finding begins there. The Court does

not have the authority to rewrite the legislation.

Thank you.

THE COURT: Short rebuttal?

MR. WALCZAK: Do you want to take a break,

Your Honor, by chance?

THE COURT: I don't, but if you do, I will

take a break.

MR. WALCZAK: I think ten minutes would be

great.

THE COURT: Okay. We are back on the

record. A brief rebuttal.

MR. WALCZAK: All right. I will truly try

to keep this brief.
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So Ms. Gallagher mentioned that she has been

involved in many, if not most, of these cases. I

will say that I and the ACLU have also been involved

in many of these cases on the other side. So this is

not new.

The difference is that in all of these cases

you got the Republican Party working to undermine

voters' ability to vote and to have that ballot

counted, Whereas we simply want to make sure that

eligible voters who cast timely ballots are able to

have those votes counted.

The other thing is that, you know, we are

not talking about golf here. We are talking about

fundamental rights. It's a very, very big

difference.

So just a couple of -- I got about six

points I want to make very quickly here. What we've

heard repeatedly is that it is not illegal under

current law for Washington County to make the choice

that they made to not give notice or provide any

opportunity to cure. And I think under the existing

decisions now, that is fair.

What we are saying is that as a matter of
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procedural due process, they are required to do more.

This is a case of first impression. That's why we

can't point to any other decision out there. That is

what case of first impression means.

And what we are saying is that under these

circumstances where there is a simple,

straightforward solution where Washington County,

which is the only entity that knows that the voter is

going to lose their constitutional right to vote,

their ballot is not going to count, As a matter of

fundamental fairness must advise the voter of that in

advance. That is what procedural due process stands

for.

And this notion that there is no independent

procedural due process right in the Constitution is,

I don't know, breathtaking to me. We have the due

process clause. There are two elements of the due

process clause. Substantive due process. Procedural

due process.

It is substantive due process that is

regularly questioned as, you know, where does that

come from? Where do you get parental rights or the

right to choose bodily autonomy?
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Procedural due process has never been

questioned. There is a long line of cases.

Procedural due process is an independent, standalone

right, and the Court need do nothing more than look

at Washington where they talk about there is

independent vitality in the process.

Not what you get at the end of the day, but

that right to the process. To notice and to

meaningful opportunity to contest, that is an

independent right.

You have heard both parties argue what I

will just call a fundamental misunderstanding of how

procedural due process works. And what they do is

first they say -- you know, they argue there is no --

there is no protected interest in voting because,

under Richardson, the Constitution doesn't create a

liberty interest by, as we know in Pennsylvania,

constitutions can and do create liberty interests.

But then they make this subtle switch and say,

look at PA Dems says there is no right to notice and

cure. But if you think about it, the first -- the

threshold question in procedural due process is is

there a deprivation of life, liberty, or property?
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Well, we don't have life here. We don't

have property. So it's liberty. Right? The liberty

is not the liberty to cure -- to notice and cure of a

ballot. The liberty interest at issue is voting.

Whether or not there is from that a right to the

notice and a meaningful opportunity to contest that

flows out of the Mathews balancing.

So that is just, you know, in my view, is a

fundamental misrepresentation of how procedural due

process works.

Third, we repeatedly hear that the Court is

engaging in a legislative act. It is not. We are

asking this Court to do what courts have done since

Marbury v. Madison, which is to rule whether or

not -- whether it's a statute, whether it's a policy,

whether it's an action -- it is consistent with

higher law. Whether it's statute or, ultimately,

with the Constitution.

I brought the lawsuit that got rid of voter

ID in Pennsylvania. That was passed by the

legislature, and the Court said, no, this is

unconstitutional. That's how it works.

So we have got this policy and practice here
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in Washington County. We are asking the Court to

exercise an age-old responsibility, which is to

determine whether or not it is inconsistent with the

Constitution.

If it is, it is appropriate and necessary

for this Court to strike it down. If it is not, so

be it.

Mr. Berardinelli says that the legislative

doctrine applies because we are challenging the

policy. But, Your Honor, if you actually look in the

complaint that we filed under the relief, declare

that the Washington County Board of Elections' policy

and practice of concealing information and misleading

voters about their mail-in ballot status is

unconstitutional and invalid because it violates

procedural due process.

Yes, there is a policy here that does not

and cannot insulate the entire practice that the

elections board is engaged in. So it is, yes, the

policy dictates the practice. It is that practice

that's being challenged. That is not legislative.

On provisional ballots -- so, one, I'll just note

that the parties are essentially asking this Court to
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decide what's before Judge Yeager in Butler on

Genser.

I will say that we do have the Keohane

decision, which they have criticized. We will note

that the Department of State has agreed with the

rationale there. Ultimately, we will find out, I

think, when Genser gets decided and goes up on

appeal.

If as the parties argue that voting a

provisional ballot and having it canceled is illegal,

then you have got an awful lot of counties in

Pennsylvania who are engaged in illegal activity.

Including Butler. Because in Butler it's only about

whether you cure for a secrecy ballot. But I don't

see lawsuits being filed by the party who is usually

opposing voters arguing that --

MS. GALLAGHER: Oh, come on.

THE COURT: Yeah. Let's just get to the

legal arguments.

MR. WALCZAK: All right. Justice Wecht -- I

know Justice Wecht. I admire Justice Wecht. He's a

single justice. What he writes in a single

concurrence is certainly not binding on this Court.
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So I will just close and say that procedural

due process, as the Washington Court said, is really

about ensuring fundamental fairness. And here we

have got a situation where the county is the only one

who knows that a ballot is going to be disqualified.

Under procedural due process, they have an obligation

to advise voters, because the infrastructure is in

place to do that very easily, that they have an

obligation to do that.

Happy to answer questions.

THE COURT: Not yet.

MR. BERARDINELLI: Judge, I will be even

more brief than my able colleague.

The voter ID law case is a substantive due

process case. That's the difference here. That's

the difference.

They didn't bring a substantive due process

claim, and that is why a legislative act can be

attacked under substantive due process. It cannot

under procedural due process. That is the core

distinction.

On that same core distinction, the policy

and practice in their complaint, anything the
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election office does, as Ms. Ostrander testified

today, is based on the policy the board adopted.

So that's semantics. Right? They are

challenging the policy. And the policy is a

legislative act.

And maybe one thing I forgot to do when I

was up here earlier, but I think it's a good place to

close, is a question that Your Honor asked about how

absentee ballots have historically been dealt with.

Right?

No one ever gave some guy in the Army in 2015 notice

that he forgot to sign or date his ballot, and it

didn't get counted. Right.

So history tells us that the relief they

want is not appropriate. Right? They are trying to

create a new right. And due process is not an avenue

for creating a new right. It's an avenue for

enforcing an exhibiting right or liberty interest.

And that just simply doesn't exist here.

And that's what I mean when I say it's not a

standalone right. You have got to have an underlying

life, liberty, or property interest, which you are

advancing up the Mathews ladder. And they just don't
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have that here. And it's certainly not some broad

right to vote when all they really want you to do,

Judge, is order them to push a different button.

MS. GALLAGHER: I would say that there is

something upon which Mr. Walczak and I agree as of

this moment that if you find that there is a due

process issue, you have to declare it

unconstitutional.

The issue of what's being declared

unconstitutional because they -- but that's not all

you are being asked to do. You are being asked to

provide the remedy. You are being asked to provide a

remedial measure.

And the remedial measure is if there is a

due process deprivation, pre-notice deprivation, then

provide the remedy and make them push a different

button. And therein lies the rub.

On that, I think, PA Dems is also

instructive, not on notice and cure, but on the

hoops, for lack of a better word, that the PA Supreme

Court went through to extend the three-day

received-by deadline. And there is great discussion

on there on those limitations.
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In Genser, the issue is whether a

provisional ballot can be cast or whether it should

be counted. And, again, there were two different

cure procedures. Cure procedures for the outside

defects where the individual could go in and fix it

in the presence of an election officer.

THE COURT: Understood.

MR. WALCZAK: Your Honor, I just want to

apologize to Ms. Gallagher for that unnecessary

slight. My apologies.

THE COURT: Understood.

MS. GALLAGHER: No need.

THE COURT: Okay. I am going to start with

the language of the legislation as it is always a

good place to start.

If you look, and it was cited many times

throughout the elections code and specific to

provisional and specific to mail-ins, throughout the

Election Code it actually says received and voted.

Multiple times together with the conjunction.

When you look at the mail-in side, it says

you can cast a provisional vote if it is determined

you have not voted. And I am paraphrasing. And in
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the provisional ballot side, it says that your vote

will not count if your mail-in -- your provisional

will not count if your mail-in was received.

I think we can all agree that received and

voted are two different words. So tell me why they

mean the same thing when in the language of the

actual code they use them together as meaning

something separate -- received and voted -- but then

they separate them and they are two different words?

So tell me why they mean the same thing as

you indicated in your argument. And you, kind of,

glanced over it, but I think it's a big deal because

you want me to read the language of the legislature.

I am reading it, and it has two different words and

they clearly use them to mean two different things.

MR. BERARDINELLI: Let me address it at the

bottom first. Right? Because what my argument is is

the Court shouldn't grant relief. That would be

illusory. And the part of the code that makes it

illusory is what should be counted and something

that -- it's not voted in that section. It's not

voted and received. It's timely received. And there

is no ambiguity about what timely received means.
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THE COURT: I agree with you, but who

settles when there is discrepancies between the law.

MR. BERARDINELLI: But I don't think there

is a discrepancy, Judge.

THE COURT: If they say that you can vote by

a provisional -- you can vote provisional if you have

not voted versus your vote will not -- your

provisional will not count if it's received, those

are two different things.

MR. BERARDINELLI: Well, I think one deals

with the exact issue, which is when the vote is going

to count.

I disagree that 3150.16, when talking about

voted, is something different than having filled out

your ballot. It is different than received because

it --

THE COURT: But the other part just says

received.

MR. BERARDINELLI: It does, Judge, because

one is dealing -- when you look at 3150(a), it's

dealing with the process for actually filling out the

ballot.

THE COURT: So when do they vote?
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MR. BERARDINELLI: They voted when they

relinquished control of that ballot.

THE COURT: So when was it received?

MR. BERARDINELLI: It was received when

Washington County got it.

THE COURT: Okay. So the same thing. You

are saying the same thing.

MR. BERARDINELLI: Well, one -- if I'm at

the window down on Beau Street, they are the same

thing.

If I am putting it in the US Postal System,

not. Because as we all know, the US Postal System

doesn't work right. So that guy voted his ballot

when he put it in the mailbox, but it was never

received.

THE COURT: So they voted before it was

received?

MR. BERARDINELLI: There they voted before

it was received.

THE COURT: So when you said in your

argument -- you, kind of, glanced over it, so I

didn't take too much meaning into it -- that voted

and received are the same thing, did you not mean
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that, or you did mean that?

MR. BERARDINELLI: I think you need context,

Judge. And I apologize if I didn't provide the

appropriate context. I think for purposes of

determining whether the provisional ballot gets

counted they, on some level, are synonomous. Voting

requires other acts like filling out the ballot and

putting it in the mail, but ultimately, once a voter

does that, he or she has voted when she relinquishes

it. And then once it is received, a provisional

cannot be counted.

THE COURT: Okay. So you also used the word

common sense when it came to the word received. You

said that is common sense.

Common sense for me says that I voted. My

vote counted. I voted. Isn't that common sense?

MR. BERARDINELLI: But, Judge, I might go

and I might vote on a machine and forget to vote for

a race. I still voted, but I don't get to go back

and do that again.

THE COURT: But your vote still counted.

It's just -- it's called an under vote. You voted.

You chose not to vote for anyone.
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MR. BERARDINELLI: Judge, there are rules.

Right? There are different rules for in-person than

there are for mail.

THE COURT: We know that, and you guys argue

against there should be the same rules for everybody.

MR. BERARDINELLI: No, Judge. I don't argue

against that. We have the same rules for mail-in

ballots.

THE COURT: So why, when people go into

vote, they get notified that there is a defect?

MR. BERARDINELLI: What do you mean by that?

THE COURT: I asked Ms. Ostrander today, if

they go into vote and their ID is wrong or their

address is wrong, they get notified by the judge of

elections that there is a defect and they get to vote

provisionally. And if they call the office -- they

are actually instructed to call the office and get

instructions on what to do.

MR. BERARDINELLI: That is dealing with

mail-in voting because the person is not -- I think

it also gets down to the --

THE COURT: I am saying you want to be

treated the same; right?
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MR. BERARDINELLI: No. I am not saying --

THE COURT: All right. You don't want to be

treated the same.

MR. BERARDINELLI: But, Judge, I think it

matters on context. And I'm not trying to be

dismissive of your question or argue with you.

There are sets of rules that apply to

mail-in voters that don't apply to in-person voters,

and there are sets of rules that apply to in-person

voters that don't apply to mail-in voters.

THE COURT: Point to the rule where it tells

me that they can -- that they are supposed to be

instructed to call the county -- and this wasn't a

policy decision because I asked. If a person votes

in person, where is the rule that says that they

should be instructed to call the county and figuring

out what to do next?

MR. BERARDINELLI: I don't know the cite off

the top of my head, Judge, but I know there is a

provisional election code that gives a voter who has

been unable to produce the identification a week-long

time to do it.

THE COURT: Understood.
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MR. BERARDINELLI: So inviting them to call

is merely an aid in force of that rule.

THE COURT: So if you did not vote, an aid

to enforce that rule would be to give someone notice

to vote provisionally?

MR. BERARDINELLI: I guess we are just going

to differ, Judge, on the term vote.

THE COURT: You agree with me that the

elections code is very clear that they use the word

received and vote together many times?

MR. BERARDINELLI: Not in the mail-in ballot

context, Judge.

THE COURT: I know. They only say voted.

MR. BERARDINELLI: They do. And then they

decide what voted is in paragraph A of 3150.16, which

is filling out all your stuff, signing it, and

putting it in the mail. And then we get into the

provisional section, which says --

THE COURT: So you're saying it defines what

voted means?

MR. BERARDINELLI: No. I am saying the

general rule in 3150.16(a) is telling you all the

steps that someone needs to do.
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THE COURT: To cast a ballot.

MR. BERARDINELLI: Judge, I would -- reading

that -- then going on to (b).

THE COURT: Do you think cast a ballot and

voted is the same thing?

MR. BERARDINELLI: I think it would depend

on context, but I think a person who fills out their

mail-in ballot even correctly and puts it in the mail

or delivers it to the election office has cast a

ballot, yes.

THE COURT: They voted.

MR. BERARDINELLI: Yes. It's just not going

to be counted.

THE COURT: Okay. So -- and you don't have

to come up to the podium. And nobody has to come up

to the podium. You actually don't have to stand,

because I am going to have some more questions. You

wanted to answer a lot of those questions.

MS. GALLAGHER: I have a somewhat different

approach to your existing questions.

THE COURT: Were you finished, by the way?

MR. BERARDINELLI: I am, Judge. I think,

ultimately, it comes down to received, and there is
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no disagreement on what received is.

THE COURT: Let me ask you this, and you are

going to want to have an answer for this too. If

there is a discrepancy that voted and received means

something different -- I understand that -- for those

two laws. I understand that you disagree with the

context of this.

Who settles the discrepancy? In law, who

would -- take it out of that specific context. Who

would settle a discrepancy when the legislature put

language in there that is contradictory to each

other?

MR. BERARDINELLI: I think the Court,

looking at the legislative history, would have the

ability to correct or fix. I don't think there is

such a thing here, but I --

THE COURT: No, no.

MR. BERARDINELLI: I think the law is clear

on that, Judge, that if there is ambiguity and the

law is clear -- if there is ambiguity in an election

contest, you do it in favor of the voter.

THE COURT: If you read these in a box

separately and act like the others don't exist, it's
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clear what each of them mean.

And if voted and received to your argument

is the same thing, then it's 100 percent clear. If

voted and received mean two different things, then

there may be some ambiguity.

MR. BERARDINELLI: I think received is the

final act of a mail-in vote. Right? Because if it

--

THE COURT: It's stamped. Like, the

stamp --

MR. BERARDINELLI: Yes. Like, if it gets

lost in the mail, then that person did not vote.

But once it's received, the received is the

tail end of the voting process.

THE COURT: I don't want to hold you if it

gets lost in the mail, that person didn't vote,

because I don't know --

MR. BERARDINELLI: Well, if it gets lost in

the mail, that person can do two things. They can

certainly vote a provisional, no doubt.

THE COURT: Yes. Because they haven't

received that.

MR. BERARDINELLI: Right.
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THE COURT: Go ahead.

MS. GALLAGHER: So to answer the question I

thought I heard, Judge, that when you revoted you

mean it counted; right?

THE COURT: So I was referring -- he made

the common sense of if it's received, that is a

common sense thing. What's the common sense

definition of voted? Essentially, is what I was

asking. I was giving him more of a hard time, but

that's essentially what I was asking.

MS. GALLAGHER: Okay. But I do believe that

part of where some of the difference is in order to

vote, the vote had to count. In the absence of the

vote counting, this disenfranchisement or whatever

arises.

But -- and you would have the right, if you

said it's unconstitutional, it's unconstitutional,

but if you look at --

THE COURT: No. I don't think -- the

argument I'm making -- argument I'm pressing you on

right now actually is within the confines of the

legislation.

MS. GALLAGHER: I know. And that's what I
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was going to address. But I think that's where the

distinction sometimes with Plaintiffs comes in.

But if you look at 3050 under eligibility,

(b), and by pure timing, all right, as to when these

rules become in place, it's prior to the canvass.

It's prior to the time votes are counted.

So it would, on its face, then, an elector

who requests -- an elector who receives and votes, to

your point, a mail-in ballot shall not be eligible to

vote at a polling place on election day. The

district register at each polling place shall clearly

identify electors who have received and voted mail-in

ballots as ineligible to vote at the polling place,

blah, blah, blah.

Because that is on election day, prior to

the time the vote is counted, the prohibition of

casting a provisional ballot is not dependent upon

whether that ballot actually counts. It's to the

contrary. It's whether it is in there. The voter

votes it, it's received, however it is, it's what is

in there before ballots are counted.

THE COURT: So can you point me to where

there is the definition of voted or a person to vote?
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MS. GALLAGHER: No.

THE COURT: And is there a definition of

when someone casts a ballot?

MS. GALLAGHER: No.

THE COURT: Or are we just using common

sense terms?

MS. GALLAGHER: Well, I'm not even sure --

right.

THE COURT: Cast a ballot.

So -- and I'm going to have to research it

in terms of case law, but when is it that somebody

votes?

I understand your argument. I am not

disagreeing with your argument. I'm just -- I don't

know the case law.

MS. GALLAGHER: Right. And it's not my

argument, Judge. I am just saying within the context

of these provisions and the timing at which they

would become applicable, which is before the actual

canvass begins. Right? This is what's happening.

Eligibility to cast provisional arises on election

day. All right?

And each one of these -- and if the polls
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are still open, ballots can't be counted. Right?

Well, at least they are not supposed to be.

So the received-in vote has to mean within

that time frame, and it's not dependent upon --

THE COURT: Mail-in ballots are counted

before the close of polls.

MS. GALLAGHER: No, sir.

THE COURT: They report them as soon as

8:00. How could they not be counted?

MS. GALLAGHER: Well, we may want to ask

Ms. Ostrander because --

THE COURT: I am not saying Washington

County specifically, but they have a whole day where

they scan in those ballots, and as soon as 8:00 hits,

there is an upload of the mail-ins.

MS. GALLAGHER: Judge, I understand that,

but it's -- you're talking uploading the mail-in or

what's on the machines?

THE COURT: No, the machines -- I understand

that. I am saying votes are actually counted prior

to 8:00 p.m. They are just not uploaded to the

system.

MS. GALLAGHER: Because under the canvass
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rules those results cannot be disseminated, which --

THE COURT: No, no. I am not disagreeing

with you, but there are votes that are actually

counted prior to 8:00 p.m.

MS. GALLAGHER: Yeah, I would struggle with

that, but that's all right. I understand the

segregation as to the ones that have been set aside.

But the board is not there -- the canvassing board is

not in that pre-canvass to make those decisions.

THE COURT: I am not disagreeing with

anything you just said.

MS. GALLAGHER: So, I mean, if it's being

done, it's not being done legally.

THE COURT: But my question is more of an

information question because I wasn't sure. I

thought -- because this isn't part of the record, I

thought that votes were counted before. At least

mail-in votes were counted but not published.

MS. GALLAGHER: They can't be. They cannot

be counted. I'm only saying within this snapshot of

provisional, but the Court will take it the way they

want. But what the legislature, obviously, was

indicating, in my mind, that it is what that district
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register is showing that day. And it is not whether

or not a successful ballot is counted, I believe.

And I do not have it. I would be glad to supplement

it.

THE COURT: Yeah, that would be great.

MS. GALLAGHER: The authority from the U.S.

Supreme Court that having the vote count is not

disenfranchisement.

And when we think about the word

disenfranchisement, we have two different terms of

franchises here. We have mail-in voting, and we have

at-the-polls voting.

You also don't get to correct your ballot

for a lot of reasons. I mean, you can make mistakes

on your ballot in the machines. They're different

rules.

THE COURT: I understand that.

Any brief comments on that question?

MR. BERARDINELLI: Judge, might I have one

more on that?

THE COURT: Let me hear from him first.

MR. BERARDINELLI: That's fine, Judge.

MR. WALCZAK: So just noting that the
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disqualification is not based on the ballot. It is

based on the outer envelope. They never open those

ballots, so, you know, how the ballot can be either

received or voted, I don't understand.

Second point is that you cited law that if

there is an ambiguity and the statutes are

inconsistent, then under the Free and Equal Elections

Clause, essentially, time goes to the voter. So you

can err in favor of trying to --

THE COURT: Yeah, I saw that one in your

brief.

Go ahead.

MR. BERARDINELLI: Judge, I would note

that -- I know you are looking at the statute, but --

THE COURT: Tell me which statute.

MR. BERARDINELLI: No. I'm looking at PA

Dems --

THE COURT: Yes.

MR. BERARDINELLI: -- for the distinction

between what you are calling voting and casting;

right? I think we are using those synonymously.

PA Dems talks about the election code

provides procedure for casting and counting a vote by
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mail. It draws a distinction between those two acts.

So I know your common sense, Judge -- and I am not

saying -- it wouldn't make common sense to a lot of

people in here that voting means my vote counted.

The Supreme Court is drawing a distinction there.

THE COURT: Let's go to the Supreme Court

decision. So every time they talk about notice and

opportunity to cure, or however they phrase it, it is

always in quotes. So you can't separate it.

I think we would agree with that; right?

You can't separate that phrase. As we learned in law

school, that phrase is together. There is no

separating it; correct?

Does everybody agree with that?

MR. BERARDINELLI: Secretary Marks testified

differently.

THE COURT: Well, he's not the PA Supreme

Court.

The PA Supreme Court says notice and

opportunity to cure in all -- most, if not all,

times, it is in quotes.

So would we agree that it can't be separated?

MR. WALCZAK: Ask the question again, Your
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Honor.

THE COURT: PA Supreme Court, every time --

most, if not every time, when they talk about notice

and opportunity to cure, notice and cure, it's in

quotes. So that phrase cannot be separated. That's

what they are ruling on, is notice and opportunity to

cure.

MR. WALCZAK: Okay.

THE COURT: That ruling is over. You said

okay. That wasn't an agreement with me. You're just

saying okay.

So let me ask you collectively as a group,

and I'll have you go first. If what I just said is

correct, that that can't be separated, and I think it

was -- I mean, you have to think the Supreme Court

does everything on purpose, that it is in

parentheses, they actually have not made any ruling

on notice alone.

Would you agree with that.

MR. WALCZAK: I can't answer yes or no.

What I'm going to say is that notice and cure is not

language that is associated with a procedural due

process claim. Notice is. Right?
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THE COURT: Yeah.

MR. WALCZAK: But, then, I think it's a

meaningful opportunity to, you know, contest,

dispute, to have input on that. Right.

So what we have been arguing here is that

there is a right to notice, and there are cases that

focus just on notice or on cases that focus just on

the cure.

We have focused on notice because we think

that if you engage the notice in the infrastructure

that exists, to use the Washington language, that

will provide -- you know, that triggers a whole host

of alerts. And then, you know, we think that you

have a right to vote provisionally. We think

Washington County should allow people to cure in the

elections office, as they did in the past, but that's

not specifically what we're asking for here.

THE COURT: So -- I'll start with you this

time.

Would you agree with me, and maybe you

don't, that notice for this type of -- for a

defect -- notice for a defect, ignore opportunity to

cure. Just notice, that that specifically has not
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been ruled on in PA Dems v. Boockvar?

MS. GALLAGHER: I would agree.

THE COURT: Would you agree with that?

MR. BERARDINELLI: The notice and

opportunity to cure comes from the petitioner's brief

in that case.

THE COURT: That's right. I mean, that's

what they were ruling on, is notice and opportunity

to cure.

MR. BERARDINELLI: But they're -- they use

them together, but they are separate concepts.

THE COURT: They are separate concepts,

but --

MR. BERARDINELLI: So I would agree with

you, Judge, that the Supreme Court has never

addressed notice specifically in this context, but I

think in treating them together, it has addressed

notice.

THE COURT: Notice. Okay.

MS. GALLAGHER: And then if I could?

THE COURT: Yeah, sure.

MS. GALLAGHER: But because in the context

of PA Dems, it's to notice and to cure; right?
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THE COURT: Sure.

MS. GALLAGHER: And the opportunity to cure,

and what is one without the other?

THE COURT: Yes.

MS. GALLAGHER: But if Mr. Walczak is --

what he's now saying is no pre-deprivation notice,

then that's what Justice Wecht, while it was not the

full body of the court, majority of the court, he's

certainly instrumental in many of these opinions.

And pre-deprivation notice is different

because what -- you have to have this on here or your

ballot is not going to count.

So what is the second notice? We really mean it?

You didn't do it? Pre-deprivation notice is exactly

that.

So I don't understand how, then, we would

get to the notice and cure. What did the voter know

about what they had to do in order to make sure that

their ballot counted? And that's what Justice Wecht,

I believe, agrees, is pre-deprivation notice.

THE COURT: So let me ask you this: If you

have -- I assume that you agree that a voter has an

opportunity to challenge that grievance?
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MS. GALLAGHER: The no count of the ballot?

THE COURT: No count. About how they can go

to the canvass board.

MS. GALLAGHER: Right.

THE COURT: How should they get notice of

that?

MS. GALLAGHER: It's advertised.

THE COURT: Okay. How should that voter get

notice of it? That they were the ones they were

notified of the hearing date?

MS. GALLAGHER: Well, Your Honor, we could

take that with respect to many things with notice.

Let's talk about in the context of a zoning appeal.

I understand it's not the same, right, but how would

joining property owners be notified, all right, of

appeal.

Talk about a sheriff's sale. The

notification provisions there are buy advertisement.

THE COURT: Aren't they published on the

property too? Isn't the advertisement included on

the parcel?

MS. GALLAGHER: On the property. But as to

third parties -- as to third parties.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

171

- - -

THE COURT: But doesn't it include the

parcel in the notice? So why wouldn't the notice

that you have to go to the canvass board include the

person's name that has the defect.

I mean, there is identifying markers in all

other notices to put you on notice that you have a

potential grievance to answer to -- or a grievance to

file.

MS. GALLAGHER: Well, Your Honor, how many

lay people know how to exercise any right other than

calling and asking?

THE COURT: Doesn't mean they don't have --

well, what if they call and ask, then?

MS. GALLAGHER: Obviously, these folks, did

they know who to call? Or did someone call them.

I mean, I think you can really get far

afield here as to what the obligation is. And there

is a -- the law is the law. What is the obligation

to instruct people on? There was an opportunity to

do it.

THE COURT: But your suggestion is to have

180,000 qualified voters show up at the canvass board

and say, hey, did my vote count?
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MS. GALLAGHER: Yes.

THE COURT: That is what you would want to

happen?

MS. GALLAGHER: Because that 185,000 voters,

if those votes didn't count, would have the right to

challenge them.

MR. BERARDINELLI: Judge, let me try to jump

in, if you don't mind.

THE COURT: Do they have a right to

challenge them, though?

MS. GALLAGHER: Sure they do.

THE COURT: Okay.

MR. BERARDINELLI: I think anybody has a

right. If you disqualify my ballot because my date

wasn't on there. You may lose that challenge, but --

THE COURT: Yeah, yeah. I'm not saying they

are going to win the challenge.

MR. BERARDINELLI: And I do think we need to

keep in mind that now we're talking about prospective

relief for an election three months from now.

THE COURT: That's right.

MR. BERARDINELLI: So I'm pretty sure that

everybody in this room, in the organization in this
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room, knows they now can go to the canvass and get

the list.

Now, look, if Your Honor is thinking about

something like, well, maybe the notice ought to be

publish a list of the mail-in votes that weren't

counted, and then those people can take their 3157

rights, if they wanted to exercise them. That's

willfully different than --

THE COURT: No, no. I'm not suggesting

that.

MR. BERARDINELLI: Maybe I am, Judge.

THE COURT: Because there was a question

about a sheriff's sale and the notice gives some sort

of identification of what is at issue.

The notice that -- the general notice -- I'm

not saying it's wrong. The general notice for the

canvass board. I'm not saying it's wrong at all.

But that doesn't give any identifying marker as to

who --

MR. BERARDINELLI: All I'm saying, Judge, is

if that type of notice is something the Court is

contemplating or thinking about, right, the solution

to that is arguably to -- because you can still have
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your 3157 rights if you don't attend the canvass, but

you just have to know --

THE COURT: You have to know.

MR. BERARDINELLI: Right. So a list

published post canvass would do that. That's very,

very different --

THE COURT: No, I'm not disagreeing -- I am

not disagreeing with you, but who has to give that

notice?

MR. BERARDINELLI: I don't know if it has to

be given, but the mechanism for giving it, if it has

to be given, is certainly not sending out this e-mail

in the SURE system that says your ballot might have a

problem before it's been counted.

THE COURT: Understood.

MR. WALCZAK: So let me just redirect us a

little bit --

THE COURT: Not much.

MR. WALCZAK: -- that all of the remedies

that we're talking about here are completely

ineffectual. So if you find out after election day,

after 8:00 on election night, there is no opportunity

to rescue your ballot. Under current law --
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THE COURT: Yeah, I'm not disagreeing with

that.

MR. WALCZAK: These are all disqualifying

errors. Which is why you have that pre-deprivation

notice. So that notice has to be before election day

in Washington. The Supreme Court says that is the

default. And it's the county.

Because in this case it's the Office of

Elections is the only one who knows that that vote is

not going to count, and it's fundamentally unfair for

them to conceal that fact.

MR. BERARDINELLI: But, Judge, then that's

ordering the notice of hearing that PA Dems says you

can't order.

THE COURT: Yeah. We'll get to that.

MS. GALLAGHER: It's more than that. It's

disclosing the results of the pre-canvass prior to

the pre-canvass, and those results cannot be

disclosed.

MR. BERARDINELLI: But when we are talking

about procedural due process, and Mr. Walczak raised

this sort of language earlier, procedural due process

is not about ultimately whether you win. Okay.
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So the election code provides people a

mechanism to challenge a disqualified ballot. That

is 3157. That gives them a full hearing, maybe right

in this courtroom, if you have the unfortunate nature

of getting declared the elections judge.

THE COURT: We do it by shifts. So it all

depends on timing.

MR. BERARDINELLI: But there is a full

opportunity for a hearing. They might lose. And

they probably are going to lose because of the

disqualifying defect. But that's not -- there is

process there.

THE COURT: I am not disagreeing with you

with that argument.

Next question. So you look at the context

of PA Dems' curing. They talk about the facially

defective outer envelope that is mailed in.

There is, from my reading of it, no indication that a

provisional ballot is the cure.

Why is a provisional ballot a cure? Cure, to me, is

to fix what is on the outer envelope, and the county,

obviously, doesn't have to do that. But why is a --

offering a provisional ballot considered a cure when
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PA Dems does not -- it talks about the facially

defective things that weren't filled out. It never

talks about a provisional ballot being a cure.

So why do we think -- and anybody can start -- why do

we think a provisional ballot is a cure?

MS. GALLAGHER: Well, because if there's

missing a secrecy envelope -- you know, because now

part of it is there is holes in the declaration

envelopes to where they measure them, right?

THE COURT: Yeah, weigh them and that kind

of stuff.

MS. GALLAGHER: But the only way to fix that

would be by a provisional ballot.

THE COURT: A fix isn't -- even in that

instance, a provisional ballot, why would it be a

cure?

MS. GALLAGHER: Because it cures the

defective ballot -- now I'm arguing your side. Why

don't you take over.

THE COURT: Go ahead.

MR. BERARDINELLI: Let me jump in, Judge. I

think it depends on your definition of cure. And to

me --
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THE COURT: And there is not one to point

to; right?

MR. BERARDINELLI: I think I can agree with

you, Judge.

THE COURT: But -- and I'll let you finish.

I'm sorry. But the context of PA Dems in -- they

were trying to cure defects. Cure a defect.

The defect was on the outer envelope or

didn't submit a secrecy ballot. A cure is to a

defect. A provisional ballot is not -- why would it

be considered a cure?

MR. BERARDINELLI: Because it's fixing the

deficient ballot. It's curing the deficient ballot.

THE COURT: Is it, though?

MR. BERARDINELLI: Sure, it is. This one is

not going to get counted, so we're going to fix it

with this one. That's curing, to me. I mean, I know

Your Honor might have a difference of opinion on

that, but I also would go back to the plain language

of the provisional ballot statute that doesn't let

that provisional be counted.

MS. GALLAGHER: Well, there's a little

history to that, though.
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THE COURT: If received and voted means the

same thing.

MR. BERARDINELLI: No. Received is

received.

THE COURT: Yeah, I know. But if it's in

contradiction with voted, then the law is in

contradiction with itself.

MR. BERARDINELLI: But that section doesn't

use voting.

THE COURT: I know. The other section does.

That's why the law would be in contradiction with

itself. One section of the law says voted; one

section of the law says received.

MR. BERARDINELLI: I don't read those in

contradiction, but I understand your point, and we

went through that earlier.

THE COURT: Yeah, we already went through

that. I am not saying that you agree with me, and I

am not saying I disagree with you. I am just

building a record for the higher courts.

MR. WALCZAK: So we made this argument in

our opening brief. I don't believe we made it in the

response brief. But provisional voting is a
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20-year-old fail-safe to defend -- to preserve the

right to vote, so, yeah, I mean, we agree.

THE COURT: Let me ask you this: There is

testimony in a deposition and today anybody can file

a provisional ballot that goes to a poll. Now, if

it's going to be counted, that's a totally different

issue.

If you go to a polling place and it is --

says that their mail-in ballot has been received,

they're being turned away from issuing a provisional

ballot, or they're issuing provisional ballots?

MR. BERARDINELLI: Judge, my understanding

of the practice, if you ask to issue a provisional

ballot --

THE COURT: They're going to give it to you.

MR. BERARDINELLI: Right. Even though that

might be contrary to the plain language of the

county.

MR. WALCZAK: And then -- I'm sorry. Then

the canvass board will figure out which one gets

counted, if either.

THE COURT: Okay. So do you, in the terms

of notice -- let me argue for a second that there is
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two types of notice.

There is notice that you have a defect, and

you can go to the canvass board and say you should

count my vote. Okay?

And then there is notice that says there is

a defect. You can go cure it, your vote. Or there

is notice and you can go file a provisional ballot.

Do you see that notice in three different

ways, or do you see it -- when you argue notice, are

you just arguing notice in general, or is your notice

for a specific purpose.

MR. WALCZAK: So our -- so we've taken the

position that voting a provisional ballot is a right.

It's not a form of cure. Right?

But, ultimately, that question will be,

hopefully, decided in the Genser litigation.

Our argument to notice is to use the existing

infrastructure of the SURE system, and by putting in

a code that identifies the defect, that triggers a

whole series of --

THE COURT: But if you are a non-curing

county, why would you have to specify the defect?

Why couldn't you just say it's not being -- you
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have -- you received it, but your vote is not going

to count?

MR. WALCZAK: Because they still can vote --

they can vote provisionally.

THE COURT: Yeah. But no matter what the

defect is they can potentially --

MR. WALCZAK: Right. But if they don't

know --

THE COURT: No, no. I am not asking about

notice to get a provisional ballot. I'm saying why

do they need to know the specific defect?

MR. WALCZAK: Well, they need to know --

they don't necessarily need to know the specific

defect. They need to know that there is a defect.

Because otherwise they don't know that, oh, boy, if I

don't go vote a provisional ballot, then my vote is

not going to count. Right?

So that is why the notice is important and

why that notice has to be given pre-election day,

which is the point at which it's deprived.

THE COURT: So when I -- I was reading

through your argument today. I think you would agree

with me that notice of them being -- going to the
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canvass board and challenging it is not really at

issue today?

MR. BERARDINELLI: I think that provides a

process by which they have constitutionally

sufficient due process notice and a path from a

procedural standpoint to challenge a rejection of

their ballot. Now, at the end of the day, they may

lose --

THE COURT: They may lose. But when I say

it's not an issue today, you would agree that notice

to go to the canvass board, whatever that notice

looks like, if it's just the advertisement or if it's

something else, people deserve to have notice to go

to the canvass board and file a grievance or say that

my vote should count? Even if they are going to

lose.

MR. BERARDINELLI: Yeah. Anybody can go to

the canvass board and do that. Sure.

THE COURT: But they -- I'm not putting you

in a corner on defining notice, but notice, however

it's defined, they should be notified somehow. If

it's just the advertisement or if it's a third party,

they should be notified in some way?
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MR. BERARDINELLI: I think the avenues exist

there to provide people notice --

THE COURT: To current, yes.

MR. BERARDINELLI: Yes.

THE COURT: Okay. And do you agree with

that, Ms. Gallagher?

MS. GALLAGHER: Yeah. There can be notice

given.

THE COURT: Okay. So do you believe, for

that very narrow issue, is there a right to be

notified -- I'm not asking you to define notified,

but there is a right to be notified that if you have

-- if you think there is an issue with your ballot,

you come to the canvass board?

MS. GALLAGHER: I'm not sure, Judge. I

mean, honestly, I'm not sure. Because it's like any

other public -- I mean, I don't know. I don't know

the answer, but I mean, I believe that the county

takes the steps to do it.

THE COURT: So do you think -- I'm looking

at you, specifically. Do you think that voters --

and I'm jumping around a little bit. Do you think

voters who vote in person should be treated
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differently than voters who vote by mail?

MS. GALLAGHER: I think they are two

different franchises with two different sets of

attendant rules. And neither -- you know, they are

not mutually exclusive.

So I don't -- there are requirements that a

voter must make to vote in person that they don't

have to do an absentee ballot -- or a mail-in ballot.

I don't -- I'm not sure I'm clear about why they are

not treated the same.

THE COURT: Are you asking me?

MS. GALLAGHER: Yeah. What the basis of --

THE COURT: So I guess the difference that I

see for the context of today is if I -- and that's

why I asked the question today. If I go in to vote

in person, I didn't submit anything by mail, and

there is some sort of, I'll call it a, defect that

won't allow you to cast -- and I'll call it a

traditional ballot -- that won't allow you to cast a

traditional ballot, they notify you that, one, you

can't vote traditionally. They don't let you vote

traditionally and then set it aside and say, we'll

take care of that later. They actually -- because
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that is not the process. They say, you cannot vote

traditionally. You have to submit a provisional

ballot, and if you have any questions, you call the

Washington County Board of Elections to get those

questions answered.

So why should someone who votes in person be

afforded that opportunity versus someone who --

somebody who votes by mail does not?

MS. GALLAGHER: Because, I think you're,

respectfully, confusing two different things. All

right?

One is, if I hear you correctly, where that

step would come in between was when the person

applied for a mail ballot, which is the same as

showing up at the polls, And being told you can't

vote this way. All right?

And if there was some issue with respect to

a reason that the ballot could not be -- they didn't

qualify, right, and I'm not sure, I apologize, I

don't know what happens then.

That's a different thing, right, than the

person who gets -- who is able to exercise the

franchise. Such as the voter who goes in to vote on
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the machine. Exercise it. HAVA only addresses over

votes. It does not address under votes because --

you know, and it's clear because of the intention.

So I think it's two different things. You can still

make a mistake on that ballot, right, which would be

the same as when you are filling it out.

THE COURT: But we are not talking about a

mistake on a ballot.

MS. GALLAGHER: Right.

THE COURT: We are talking about a mistake

that doesn't allow you the --

MS. GALLAGHER: You're talking, like, access

to the franchise; right?

THE COURT: I'm wondering why the Board of

Elections would give information to someone who votes

in person but not give information to someone who

votes by mail.

MS. GALLAGHER: As to what, though, Your

Honor? That's what I don't --

THE COURT: A provisional ballot. Then you

don't call the Board of Elections telling them that

they can show up at the canvass board, make sure that

their ballot is counted. Those types of things.
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MR. BERARDINELLI: Well, Judge, I think when

they're told to call the elections, the testimony was

to bring the ID in.

THE COURT: No, no. That was not it. ID is

very separate. The issues are going to be addressed

on a phone call. And Ms. Ostrander testified that

the issues can sometimes be addressed by phone.

Sometimes we'll tell them that you got to bring an ID

in. Sometimes your address is defective, and I got

to give you information about that. It wasn't

specific to the ID.

MR. BERARDINELLI: Judge, I think the key

distinction here, for me anyways, is in the mail-in

voting context there's a ballot filled out and

received. It may be defective; right?

THE COURT: When you say -- let me just

clarify something.

When you say "ballot," do you mean what's in

the secrecy, or do you mean the actual mail-in?

MR. BERARDINELLI: I mean the whole package.

THE COURT: The whole package. So what is

mailed.

MR. BERARDINELLI: Right.
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THE COURT: Okay.

MR. BERARDINELLI: So I voted. I filled out

the inner envelope. Put it in the mail or dropped it

off. Right.

So there is a ballot in the elections

office. And now I'm going and asking to file a

second provisional ballot.

When the woman shows up and she doesn't have

her ID or she is not on the rules, she doesn't get

that first chance to go vote in person. She only

votes one ballot. Albeit a provisional one.

THE COURT: I mean, she does get that

chance. She can apply for a mail-in ballot.

MR. BERARDINELLI: I thought one of your

questions to Ms. Ostrander dealt with people that

showed up to vote in person.

THE COURT: I did.

MR. BERARDINELLI: Okay. That's what I'm

trying to say.

So in that scenario, right, that person

doesn't go to the machine and vote in person and fill

out a provisional ballot. They get one bite at the

apple. It's the provisional.
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THE COURT: Well, because you can't vote on

a machine.

MR. BERARDINELLI: Right.

THE COURT: Because once you vote on a

machine, they are going to submit it and it's going

to be pre-canvass because it's entered on a machine

and you don't know whose vote this is. It gets

counted, and then it goes to the elections office to

collect all the --

MR. BERARDINELLI: Judge, I guess the point

I'm trying to make -- I'm probably not being very

articulate, and I apologize for that, is one is a

one-bite-at-the-apple scenario. That is what

Ms. Ostrander talked about. When you can bring an ID

or you can fix your address or the code allows you

for a one-year period to go back to your old polling

place, that's a one-bite-at-the-apple scenario.

What we are talking about here with mail-in

voting is a two bite at the apple scenario.

THE COURT: Well, I mean, if there is a

defect, they're getting -- the person who mails in

their ballot and there is a defect, they're not

getting an opportunity at even one bite at the apple,
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let alone two.

MR. BERARDINELLI: They had an opportunity,

Judge. They got a ballot that had really clear

instructions on it on what to do.

THE COURT: And there is very clear

instructions that you don't have -- that you have to

bring your ID first time you vote. And they go,

their first bite at the apple is to say I'm here to

vote. You don't have an ID.

Second bite at the apple is you don't have

your ID; here is your provisional ballot.

MS. GALLAGHER: I don't think so.

THE COURT: Why?

MS. GALLAGHER: Because you're talking --

again, you're talking about access to the franchise.

There are rules to -- and I don't mean to be

disrespectful in any way -- there are rules to get to

that machine.

THE COURT: Yes.

MS. GALLAGHER: There are rules to get the

mail-in ballot. One of the rules to vote, you know,

for either would be you have to be --

THE COURT: You've got to meet the basic
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requirements.

MS. GALLAGHER: -- registered. You have to

be registered. Let's just stay with that. Right.

If a mail-in voter applies and they're not

registered, someone addresses that. You show up at

the polls --

THE COURT: But that's by law.

MS. GALLAGHER: But you show up at the

polls, Your Honor. The difference is you are there

on election day. Right? You are there on election

day.

THE COURT: But why does that make a

difference? They're both counted at the same time.

MS. GALLAGHER: But, Judge, it's not about

counting. It's about when can you get the access to

the franchise? Right.

You have to get the mail ballot sent out to

you; right? Or you have to have that ballot. Then

everyone is equal.

So it would be this way: You apply for the

mail ballot. You're not registered. There's a

notification that goes out to you to tell you that.

THE COURT: By law.
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MS. GALLAGHER: You get to fix that.

THE COURT: Yes.

MS. GALLAGHER: You go into the polls on

election day. All right? You show up as not

registered. All you have is that day. So you are

given a provisional ballot or otherwise, right, in

order to not disenfranchise the person on the basis

of something that may be able to be corrected later

such as identification. Right? They work

differently, Judge.

THE COURT: But there is nothing in the law

that says, oh, we are also going to instruct you --

like, Washington County is going to -- after you

submit your provisional ballot, here is the phone

number to the Board of Elections. Call them and see

how to fix your defect.

MS. GALLAGHER: But the defect is not in the

ballot. The defect is in the access to the

franchise.

THE COURT: The ballot -- when you say "the

ballot," do you mean the outer envelope?

MS. GALLAGHER: Machine. No. I mean the

ability to vote.
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MR. BERARDINELLI: Judge, let me try.

THE COURT: Because I equate the outer

envelope to you being required to show an ID the

first time you vote.

MR. BERARDINELLI: See, Judge, I think

that's --

THE COURT: Makes you qualify to vote.

MR. BERARDINELLI: The outer envelope is --

the equation -- or the analogue, to me, is applying

for the mail-in ballot.

MS. GALLAGHER: Right.

MR. BERARDINELLI: So I applied for the

mail-in ballot. I've got to give them a bunch of

information. They match it against the registry. If

I'm not registered -- that person gets a chance to

fix that. They send -- she testified about it. They

send a notice out to them, say, look, you got the

wrong address.

THE COURT: That's by law, though.

MR. BERARDINELLI: It is by law, Judge.

THE COURT: Yes. It's statutory.

MR. BERARDINELLI: So is the right to show

your ID or whatever.
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THE COURT: Yes. The first time you vote.

That's fine.

MR. BERARDINELLI: So that person gets to

fix -- I think Ms. Gallagher has been using access to

the franchise. I'm going to say qualifications to be

registered.

They get a chance to fix that by fixing it

and then getting a new mail-in ballot. Right?

When I'm there to vote on election day, I don't get a

chance to fix that. I don't have an opportunity to

fix it. Because --

THE COURT: Sometimes you can. They will

tell you to go to another polling place.

MR. BERARDINELLI: They might.

THE COURT: So is that --

MR. BERARDINELLI: But then I didn't cast a

provisional.

THE COURT: That's right. But that's

instructions. They don't say, hey, just cast this

provisional.

MR. BERARDINELLI: But you could cast the

provisional, and then what they are telling you to do

is go fix -- not to go file another vote in that
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election, but go make sure your address is right. We

are going to do your provisional this time, but go

fix it so you don't have to file a provisional again.

So the analogue, to me, is applying for the

mail-in vote and showing up at the wrong --

THE COURT: So you're saying requirements.

The requirements to be qualified.

MR. BERARDINELLI: To get in the booth, for

lack of a better term.

THE COURT: Okay.

MS. GALLAGHER: Depending upon the

franchise; right? So the one's cleared up before.

THE COURT: Understood.

Yes?

MR. WALCZAK: I think when you go to a

polling place, and say you're at the wrong polling

place or sometimes it happens that the

registration -- the name doesn't show up in the poll

book. They tell you to vote a provisional ballot.

And then, you know, you got -- there's all sorts of

things you got to fill out on the envelope of the

provisional ballot.

THE COURT: Yeah, that's to protect the
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integrity --

MR. WALCZAK: And they're there and say,

hey, you haven't signed that, right, and they will

give you instructions and say, hey, you know, you

forgot that. You got to do that.

That's exactly the same thing that we are

asking for here is, you know, not fix the ballot as

if you made a mistake in the act of trying to cast

that ballot that they simply help you, and, you know,

we have shown that there is absolutely no burden for

them to do that.

MS. GALLAGHER: And, Your Honor, if someone

needs help with their ballot being done, there are

provisions if they are incapable of filling it out on

their own to get assistance.

THE COURT: Let me ask you just a couple

more. Notice and opportunity to cure in another

county that adopted it, whatever parameters they

have -- strike that.

MR. BERARDINELLI: Judge, you don't have to

strike your own questions. You're in charge.

THE COURT: I'm used to it.

So I'm going to ask you a couple questions.
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You heard my line of questioning about the difference

between the word vote, voted, and received.

If you read these two sections of the law

and you assume that voted and received in the context

are essentially the same thing, then their

provisional ballot may not be counted.

Do you agree with that, or would not be

counted.

MR. WALCZAK: Well, but that doesn't --

you're assuming that voted and received mean the same

thing.

THE COURT: That's right. I just said that.

MR. WALCZAK: Right. And they are two

different words, so...

THE COURT: I know they're two different

words. I'm saying if they are -- if there are -- and

I don't have any authority to say what voted means

and what received means. But if they are considered

the same thing, then -- and you take them together,

it says their provisional ballot is not going to be

counted; right?

MR. WALCZAK: If I may, I want to defer to

Ms. Schneider, who is cocounsel and former deputy



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

199

- - -

secretary of the state who knows the code far better

than I do.

THE COURT: Can you just state your name for

the record?

MS. SCHNEIDER: Sure. It's Marian

Schneider.

THE COURT: And who are you representing

today?

MS. SCHNEIDER: I represent the Plaintiffs.

THE COURT: Okay. Yes, if you can give me

some understanding if you read those two sections

together, because one refers to the other one. If

they mean the same thing, there's no contradiction.

If they mean two different things, there's a

contradiction. Right?

MS. SCHNEIDER: Well, we can get into a lot

of discussion of statutory construction, but if you

look at the two -- there are two provisions that

contrary to what our colleague over there said, they

do refer to absentee voting and mail voting. It's

how the district registers are generated. And it

says voted and received in those provisions. And

that is what is -- goes to the poll workers, and that
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is how they determine who gets to vote a provisional

ballot or not.

THE COURT: Yes. Well, which traditional

ballot would be counted.

MS. SCHNEIDER: Right. Whether it would be

counted.

THE COURT: Yes.

MS. SCHNEIDER: Subsection F, which only has

received, was added later and must be harmonized with

the original section on provisional ballots. You

have to harmonize them in a way that makes sense.

So we have argued -- we argued in the Genser

case that received in this context and the whole

context of provisional ballot means capable of being

canvassed. And if it doesn't -- if it has a

disqualifying defect on the envelope, then it is

incapable of being canvassed.

THE COURT: Are you going to want to brief

that?

MR. WALCZAK: Excuse me?

THE COURT: I'm going to go over what you

may and may not want to brief to me.

MS. SCHNEIDER: This is exactly what we
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briefed in the Genser case.

THE COURT: And I haven't, you know, read

anything -- I do actually have, just so you know, I

have the order from -- order and opinion from the

Delaware County case, but I don't know -- I don't

have any of the stuff from -- not that I should, but

I don't have any -- this was alluded to. That's the

only reason I printed it out.

MR. BERARDINELLI: Judge, just on the

capable-of-being-canvassed point, I think, in

Ms. Ostrander's deposition, the defective ballots are

canvassed. They end up not being counted, but they

are canvassed. They are part of the canvass. They

don't get thrown in the trash can or something. I

mean, they get canvassed.

MS. GALLAGHER: And, Judge, I think that is

part of the issue. I understand what Ms. Schneider

is saying, but canvass is a defined term in a couple

places.

THE COURT: It is, yes.

MS. GALLAGHER: So there is the pre-canvass

that says when that can happen, when that can happen.

Right?
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THE COURT: Yes.

MS. GALLAGHER: Then there's the canvass --

then there's the computation board. Then there's

certification. So where -- of course it can be

canvassed because if you are a strict -- let's say a

strict constructionist, for lack of a better word,

ballot comes in received -- you know, stamped, marked

received, locked up until 7:00 a.m. on election day

at which time it is canvassed -- or pre-canvassed.

Right.

My client's position is how do we get from

there to capable of being counted, which, I think --

THE COURT: I know that you disagree with

this, but I don't know if there is any case law.

Is there any case law saying that the Board

of Elections cannot resort based on an error?

So you know how they make the initial determination,

no signature. I know you don't think that it should

be touched. It should just be stamped and --

MS. GALLAGHER: No, it's not that I don't

think so. And that's what I want to clear up. It's

not a matter of my personal preference or what I

think --
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THE COURT: No, no. When I say "you," I --

MS. GALLAGHER: But it is I don't see the

statutory authorization for it. Right? And that's

what I think is lacking. I see two steps of what can

be done.

THE COURT: My question is is there any case

law or authority to support that what -- because it

seems like in PA Dems, if they're going to allow

notice and cure, then that would also mean that

they're also allowed to make a predetermination if

there is a facial defect.

MS. GALLAGHER: There was -- after 2020 --

after Ball, there was a guidance that went out that

talked about this administrative review process of

whether or not -- it's not in the law.

Again, I believe all of these issues,

they've got to be decided this election because there

is no instruction.

THE COURT: Okay.

MS. SCHNEIDER: Your Honor, I'm sorry.

THE COURT: Yes.

MS. SCHNEIDER: I think we said both canvass

and counted as far as what received means in 3050.
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But I also, in the Keohane decision, which you have

there before you, Your Honor, the issue that the

judge zeroed in on was what was the purpose of

Subsection F, and the purpose was to avoid double

counting.

THE COURT: Yes. He went into the

protections of a provisional ballot.

MS. SCHNEIDER: Correct. And that's how

that court harmonized the two provisions.

And I'll note that the Commonwealth Court in

the non-precedential -- that non-published,

non-precedential opinion had no discussion of this at

all.

THE COURT: Okay.

MR. BERARDINELLI: Judge, I don't want to

disagree too strenuously, but the Commonwealth Court

has a very detailed analysis of the statutory

sections in that case.

One issue, although the code does not

define, quote, vote or voting, I would note that the

provision that we have been dealing with, 3150.16, is

titled voting by mail-in electors.

So one could contend that Section A of that, which
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tells you what someone needs to do, is defining what

it means to vote.

THE COURT: But it also in Subsection 1

says, any elector who receives and votes.

MR. BERARDINELLI: Receives is getting

that -- applying for and getting the ballot.

THE COURT: And then -- let's see if it says

it -- so they receive it and they vote.

MR. BERARDINELLI: Right. I can receive it

and not do anything with it. Then I don't vote in

that election. I can receive it, turn it in, and

vote at the polls.

THE COURT: Okay. Do you-all have any

questions for me?

MR. BERARDINELLI: Lots of them, but I don't

know if they're appropriate, Judge.

MS. GALLAGHER: Aren't you glad you got this

straw, huh?

THE COURT: You know, my role in this is

ultimately going to be limited, but I do appreciate

the attorneys' arguments and ability to handle

questions.

Are there any specific issues you are
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requesting to brief on a short timeline?

If you want to submit what you have already --

MS. GALLAGHER: I mean, we could do that.

MR. WALCZAK: I have no objection to that.

I just think it's unnecessary because I don't think

the Court needs to decide that here.

THE COURT: Decide what?

MR. WALCZAK: Decide the issue of whether a

provisional ballot has to count under those

circumstances. Given that --

THE COURT: So you want me to decide if they

can cast a provisional ballot and not a vote -- not

count?

MR. WALCZAK: That the county leave that to

Genser.

THE COURT: I don't leave anything to any

other county. I have jurisdiction to where I have

jurisdiction. They have jurisdiction over where they

have jurisdiction over.

MR. WALCZAK: I think what Your Honor, sort

of, separated before the notice and the cure. So

there's no disagreement that you have the right to

vote provisionally under these circumstances. We say
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the notice is important because that's the only way

the voter is going to know to even use that. Whether

or not that counts, I think, can and probably should

be left to Butler County. And hopefully, that will

be decided.

But there is, as we have talked about, it's

a right to the process.

THE COURT: All my question was do you want

to brief?

MR. BERARDINELLI: Judge, my question

is can -- and I'm not in that case, right? But I'm

sure that Ms. Gallagher has done a fine job for her

client.

If the Court is looking for further

potential legal elucidation on this ability-to-count

issue, it's already been briefed, albeit for

different clients, by the people sitting right in

front of you except me.

THE COURT: Well, I mean, and you made it an

issue of why would I have somebody vote provisionally

if it's not going to count?

MR. BERARDINELLI: I think it's a vital and

important issue to consider.
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MS. GALLAGHER: I think it's misleading.

THE COURT: If you vote provisionally and

it's not going to count?

MS. GALLAGHER: To be told you can vote

provisionally.

THE COURT: Well, you can vote -- anybody

can vote --

MS. GALLAGHER: Well, I'm not -- you might

have heard that out of their mouths. Not mine.

MR. BERARDINELLI: So, Judge, that briefing

exists. I mean, if people want to write different

briefs or co-op that --

THE COURT: I am not suggesting you give me

any brief. I am just asking.

MR. WALCZAK: If Your Honor wants it, we

have it electronically.

THE COURT: I don't.

MR. WALCZAK: I can e-mail it to Krista.

THE COURT: I mean, send me what you want to

send me, but I want to give an equal opportunity to

respond, and you guys have an agreement on it.

MR. WALCZAK: We don't feel the need to

brief anything else. I mean, we feel like we
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comprehensively addressed all of their arguments in

the brief that we filed on Friday.

THE COURT: Okay. What kind of questions do

you have for me in general? Anything?

MR. BERARDINELLI: We'll send you that

supplemental -- I don't want to call it a brief, but

supplemental information. We can do it tomorrow.

THE COURT: Okay. That's fine. The only

exhibit I have is Exhibit 1, which was the joint

stipulation Exhibit D. I do have the case law which

you submitted. Other than that, I have everything

else that has been submitted previously.

I assume the exhibits -- let me ask,

procedurally, all the information that's provided in

depositions, obviously, some of it may or may not be

admissible by the rules of evidence. How do you want

me to handle any type of objections that you took and

information to be used during this expedited review?

MR. BERARDINELLI: Do you want to give us a

minute collectively?

THE COURT: Sure.

MR. WALCZAK: There is a number of

objections in there, but, you know, I think, they are
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mostly to the form of the --

THE COURT: I'm not disagreeing with you,

but I don't want the -- me turning on a line in the

transcript that ends up being something that you're

going to argue that is inadmissible in the court of

law, when you didn't have an opportunity to litigate

that in front of me.

MR. WALCZAK: So I am much more familiar

with the Ostrander deposition, which, I think, is,

frankly, more relevant and important.

MS. GALLAGHER: We wouldn't -- that's

David's call on that. I don't have any objections in

Melanie's deposition that I would need to pursue. I

mean, Ms. Ostrander. We can't speak for the

Commonwealth, though.

MR. WALCZAK: I think they're fair game,

Your Honor.

THE COURT: I just want to make sure because

if we don't address it on the record and then you

start arguing it in front of the Supreme Court that a

judge from Washington County took information that

shouldn't have been admitted, then I'm sitting here

and I didn't ask the question.
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So the depositions, word for word, can be

taken for this Court as testimony and admissible for

the purposes of these summary judgments.

MS. GALLAGHER: We can't say that for Marks,

though.

MR. BERARDINELLI: The Commonwealth doesn't

really have a place to object.

MS. GALLAGHER: I'm sure she had plenty of

objections.

MR. BERARDINELLI: I get that, but she is

not going to be here if we try the case.

THE COURT: Are they a party to the case?

MS. GALLAGHER: No. I'm just saying I don't

speak for the Commonwealth.

THE COURT: But, at least, the director of

our Board of Elections you have no issue with me --

MR. BERARDINELLI: And I have no issue with

Mr. Marks from my client's perspective. I'm sure I

lodged some objections in that deposition, but having

read it, it's fine.

MR. WALCZAK: I mean, we don't agree with,

obviously, everything Mr. Marks said, but I don't

think he misrepresented the Commonwealth's position.
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THE COURT: Okay. If there is anything that

is questionable, we will reach out to you on Marks.

If there is something that I'm going to use, which I

don't know how much of that -- some of it, it seems

to be procedural and I might use some of it. But if

there's anything that was objectionable to, then I

will reach out to you and see if you have -- want to

make a formal objection and me make a ruling on it.

MR. WALCZAK: I mean, the one thing -- and I

can't think of a specific, is if he's speaking more

of his opinion and there's not much of a foundation

for what he's saying, then that might be

objectionable.

THE COURT: No. He did that a number of

times, but, you know, I will take it for what it's

worth.

MR. WALCZAK: If he's talking about what the

Department of State's policy or process or directives

are or how the SURE system works, that, I think, we

can agree on. That is certainly within the scope of

his knowledge.

THE COURT: Yeah. His opinions don't

necessarily matter to me.
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Okay. Any other questions?

MR. WALCZAK: Thank you for your time today.

THE COURT: Like I said, we want to build a

great record, no matter, you know, one side is going

to appeal most likely, and at the end of the day, we

want to make sure that we have as much accurate and

good information to provide the appellate courts here

from Washington County.

MR. BERARDINELLI: Thanks, Judge. Thanks

for all your time today.
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I hereby certify that the proceedings and

evidence are contained fully and accurately in the

stenographic notes taken by me of the hearing of the

above-cause, and that this is a correct transcript of

the same.

/s/ Amanda Rader, Court Reporter

Amanda Rader, Court Reporter

The foregoing record of the hearing of the

above-cause is hereby directed to be filed.

/s/ Brandon Neuman     ,J.

BRANDON NEUMAN, JUDGE



 

 

EXHIBIT D



IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
Faith Genser and Frank Matis, : CASES CONSOLIDATED 
                     Appellants :  
                        : 
                      v.   : 
    : 
Butler County Board of Elections, : 
Republican National Committee, :  Trial Ct. No. MSD-2024-40116 
Republican Party of Pennsylvania, and :   
The Pennsylvania Democratic Party      : No.  1074 C.D. 2024 
 
Faith Genser and Frank Matis, : 
                        : 
                      v.   :  
    : 
Butler County Board of Elections, : 
Republican National Committee, :  
Republican Party of Pennsylvania, and : 
The Pennsylvania Democratic Party      : 
    : 
Appeal of: The Pennsylvania    : No.  1085 C.D. 2024  
Democratic Party   :  Submitted: August 28, 2024  
 
 
BEFORE: HONORABLE RENÉE COHN JUBELIRER, President Judge 
 HONORABLE LORI A. DUMAS, Judge 
 HONORABLE MATTHEW S. WOLF, Judge 
 
 
OPINION NOT REPORTED 
 
MEMORANDUM OPINION BY 
JUDGE WOLF     FILED:  September 5, 2024 
 
 The Pennsylvania Election Code allows mail-in and absentee voters to 

vote provisionally under some circumstances.  In this case, two Pennsylvania 

voters—Faith Genser and Frank Matis (Electors)—tried to vote by mail in the 2024 
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Primary Election.  Their mail-in ballots were fatally defective and were not counted.  

Electors also went to their polling places on Primary Election Day, April 23, 2024, 

and submitted provisional ballots.  Those ballots also were not counted.  Thus, 

neither Elector has had any vote counted in the 2024 Primary Election.   

 The question in this appeal is whether the Election Code prohibits 

counting Electors’ provisional ballots because their fatally flawed mail-in ballots 

were timely received by Election Day.  Importantly, that is a question about 

provisional voting and counting provisional ballots, which is distinct from the 

question whether an elector can cure a defect in a mail-in ballot.  The Court of 

Common Pleas of Butler County (Trial Court) held, in an August 16, 2024 decision, 

that the provisional ballots cannot be counted pursuant to the Pennsylvania Election 

Code (Election Code or Code),1 in part because that would amount to ballot curing.  

We reject that view.  We hold that the Election Code, properly construed, does not 

prohibit counting Electors’ provisional ballots.  Accordingly, we reverse the Trial 

Court’s order and direct the Butler County Board of Elections (Board) to count them.   

I.  BACKGROUND 

 The facts are not in dispute.  Electors are registered voters residing in 

Butler County, Pennsylvania (County).  They sought to vote in the 2024 Primary 

Election by mail-in vote.  Both Electors received their mail-in ballot materials from 

the Board, marked their mail-in ballots with their candidates of choice, deposited the 

ballots directly into the declaration envelopes, and mailed the declaration envelopes 

to the Board.  The Board received Electors’ declaration envelopes well in advance 

 
1 Act of June 3, 1937, P.L. 1333, as amended, 25 P.S. §§ 2600-3591.  To promote clarity, and 

because the Trial Court and the parties in this case refer to the various provisions of the Election 
Code by their unofficial Purdon’s citations, so do we.   
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of the Election Code’s statutory deadline,2 and upon receipt placed them into a 

machine called the Agilis Falcon.  The Agilis Falcon detected that Electors failed to 

place their mail-in ballots in secrecy envelopes before depositing them in the 

declaration envelopes, as required by 25 P.S. § 3150.16(a).3  As a result, the Board 

updated the status of Electors’ mail-in ballots in the Statewide Uniform Registry of 

Electors (SURE) System, and they received an automatic email notice advising as 

follows:  
 
After your ballot was received by BUTLER County, it 
received a new status.  
 
Your ballot will not be counted because it was not 
returned in a secrecy envelope.  If you do not have time 
to request a new ballot before April 16, 2024, or if the 
deadline has passed, you can go to your polling place on 
election day and cast a provisional ballot.  

Petition for Review in the Nature of a Statutory Appeal, Ex. 1 (Declaration of Faith 

Genser, Ex. B); Ex. 2 (Declaration of Frank Matis ¶ 9) (emphasis added).  

 Electors appeared at their respective polling places on April 23, 2024—

the day of the 2024 Primary Election—and cast provisional ballots.  They were 

subsequently informed that their provisional ballots were rejected.  

 Electors filed a Petition for Review in the Nature of a Statutory Appeal 

(Petition) with the Trial Court.  Therein, Electors argued they were disenfranchised 

when the “Board rejected [Electors’] mail-in ballots due to lack of an inner secrecy 

envelope, but then refused to count the provisional ballots [Electors] cast on Election 
 

2 The Code requires that mail-in ballots must be received “on or before eight o’clock P.M. the 
day of the primary or election.”  25 P.S. § 3150.16(a).   

 
3 Absentee ballots are also required to be placed in a secrecy envelope.  See 25 P.S. 

§ 3146.6(a), added by Section 11 of the Act of March 6, 1951, P.L. 3.  Absentee and mail-in ballots 
that are returned without a secrecy envelope are often referred to as “naked ballots.”   
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Day.”  Pet. ¶ 2.4   Specifically, they argued that the Board’s decision to reject their 

provisional ballots violates the Election Code, is based on a misinterpretation of 

Pennsylvania Supreme Court precedent,5 and violates Electors’ right to vote 

guaranteed by the free and equal elections clause of the Pennsylvania Constitution, 

PA. CONST. art. I, § 5.  The Trial Court granted intervention to the Republican 

National Committee and the Republican Party of Pennsylvania (collectively, 

Republican Party, and with the Board, Appellees) and the Pennsylvania Democratic 

Party (Democratic Party, and with Electors, Appellants).  On May 7, 2024, the Trial 

Court held a hearing on Electors’ Petition.    

 Chantell McCurdy, Director of Elections for the Board (Director 

McCurdy), and Electors testified.  Director McCurdy testified at length about the 

tracking of mail-in votes through the SURE System, the Board’s procedures in 

canvassing mail-in and provisional ballots, and the Board’s notice and cure policy.  

 In regard to electors who wish to vote by mail, Director McCurdy 

explained that the SURE System begins tracking a mail-in ballot at the moment a 

qualified elector requests one.  Hearing Transcript, May 7, 2024 (Hr’g Tr.) at 39.  

Once the mail-in ballot materials have been sent to the elector, the status in the SURE 

System is changed to “ballot sent.”  Id.  Those materials include (1) the ballot for 

that elector’s precinct, (2) a secrecy envelope, (3) the declaration envelope, and (4) 

instructions.  Id. at 38.  Each declaration envelope has a label affixed to it containing 

a barcode that identifies the voter by his or her voter identification number.  Id. at 

 
4 Notably, Electors do not challenge the Board’s decision to reject their mail-in ballots for 

lack of a secrecy envelope.  They challenge solely the Board’s decision not to count their 
provisional ballots.  

5 Specifically, Electors argued the Board misinterpreted Pennsylvania Democratic Party v. 
Boockvar, 238 A.3d 345 (Pa. 2020) (Boockvar), to conclude that electors who return naked mail-
in ballots are forbidden to cure the error.   
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32-33.  Pending the Board’s receipt of a returned declaration envelope, the SURE 

System status indicates the ballot is “pending not yet returned.”  Id. at 33.   

 Director McCurdy testified that the Department of State communicates 

internally with county boards of elections to advise how to record mail-in ballots 

into the SURE System once those ballots are received.  Hr’g Tr. at 45.  She explained 

that 
 
[w]hen we receive a ballot back in the office, we are to as 
quickly as possible in order to timely release the 
information to the Department of State record those ballots 
in.  What I mean by record is I had mentioned earlier on 
the declaration envelope there is a label.  That label 
contains a barcode that is uniquely identifiable to an 
individual voter and their assigned voter ID number once 
they are registered as a registered voter in Butler County.  
We scan those in, and the way we scan them in determines 
how it’s relayed to the Department of State.  So the 
standard response for a ballot before it’s returned is 
pending not yet returned.  When we record it in as 
received, it is, record ballot returned.   

Id. at 32-33. However, not all declaration envelopes received by the County are 

entered into the SURE System as “record ballot returned.”  Director McCurdy 

explained that other statuses may be entered manually into the SURE System if a 

defect on the declaration envelope is detected:  
 
[County’s Counsel]:  Now, how does—how does that 
happen?  What is sort of the magic of how that information 
is collated?  We discussed earlier that these ballots haven’t 
been opened. []  
 
[Director McCurdy]: Correct.  
 
[County’s Counsel]:  How is any of the information 
disseminated?  
 
[Director McCurdy]:   So I guess first it relates to how the 
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ballots are recorded in.  
 
[County’s Counsel]: Okay.  
 
[Director McCurdy]:  In which case the Butler County 
Office has a machine called—it’s an Agilis Falcon, and all 
of the ballots that come in through the mail are placed in 
this machine.  It sorts them.  It also evaluates the 
dimensions of the envelope, specifically the length, height, 
to make sure that this is in fact an official election 
envelope with the required materials inside.  As long as it 
does, it goes through, sorts by precinct.  That information 
is exported onto a USB that I then import myself on my 
computer into the SURE [S]ystem as record ballot 
returned.  
 
If there are any ballots that it finds any sort of an issue with 
in that process, meaning it isn’t thick enough, it’s too 
thick, one of those two, or we’ve gotten envelopes for 
other counties; theirs are slightly longer or taller, it also 
ends up in the first bin.  That bin then has to be evaluated 
by our office to record in individually.   
 
When we record them in individually, we record them in 
to the best of our ability as to what we think is possibly 
wrong with the issue.  If it’s another county’s ballot, we 
do our best to get that ballot to the county.  If it is our 
ballot, we record it in given the best possible response 
from the Department of State options.  When we scan in 
the barcode, there is a list of options that it gives us that 
we’re able to chose from, and we chose the most likely 
based on the scenario.  
 
[County’s Counsel]:  But you’re guessing?  Is that a fair—  
 
[Director McCurdy]:  Yes.  
 
[County’s Counsel]:  —way to summarize what you’re 
doing is you’re guessing what’s wrong with it? 
 
[Director McCurdy]:  Correct.  
 
[County’s Counsel]:  And, you know, you could open up 
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the envelope on the day of the canvass and realize that 
somebody has put something that has nothing to do with 
the election in the envelope?  
 
[Director McCurdy]:  Yes. And that did happen.  
 
[County’s Counsel]: And can you explain to the Court, 
you know, that circumstance, just by way of illustration? 
 
[Director McCurdy]:  Yes.  So the machine evaluated an 
envelope as correct.  It recorded it in as ballot returned.  
On Election Day, during the—in the morning when we’re 
starting to open our envelopes, we have envelope openers 
that do it.  They open the outside envelope, separate the 
inner secrecy envelope, all to preserve voter secrecy.  
That’s very paramount for us.   
 
Then they open the internal envelopes.  The internal 
secrecy envelopes for this individual, the one envelope we 
opened, and it contained a copy of medical records for a 
person.  But the way that it was folded in such, it matched 
the width dimensions of what the machine thought would 
be a ballot.  
 
[County’s Counsel]:  So you can’t know then with any 
degree of certainty whether or not somebody has included 
the secrecy envelope or included their medical records or 
their kid’s report card until your Computation Board has 
assembled to open those envelopes?  Is that a fair 
summary? 
 
[Director McCurdy]:  That’s correct. . . .  

Hr’g Tr. 33-35.  Because the Election Code forbids mail-in ballots to be opened 

before seven o’clock A.M. on Election Day,6 unless the defect is obvious from the 

face of the declaration envelope, the status listed in the SURE System is nothing 

more than a guess.  Id.   

 
6 25 P.S. § 3146.8(a), (g)(1.1).   
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 For defects that are readily detectable on the face of a declaration 

envelope, Director McCurdy testified that the County has instituted a notice and cure 

policy (Curing Policy or Policy).7  She explained that the Curing Policy permits 

electors to cure deficiencies on the declaration envelope by signing an attestation at 

the Board’s office, “or by voting via provisional ballot acting as the attestation at the 

polling place.”  Hr’g Tr. at 50.  Therefore, if an elector, for example, fails to sign the 

declaration envelope, he or she has two ways to fix that problem and have the vote 

count.  Id. at 60-61.   Director McCurdy testified that while defects to the declaration 

envelope are curable pursuant to the Policy, the County did not adopt any curing 

procedures for naked ballots.  When questioned about the automated email advising 

Electors that they could vote by provisional ballot because their mail-in votes would 

not count, Director McCurdy agreed that the SURE System’s automated email 

provided Electors with false directions:  
 
[County’s Counsel]:  Okay.  So Butler County was not 
offering [Electors] the opportunity to come in and cast a 
provisional ballot in the event they didn’t have—their 
secrecy envelope was missing.  But, as I understand what 
you’re saying now, the [Department] of State website 
automatically advised these folks that they could vote by 
provisional ballot? 
 
[Director McCurdy]:  That’s correct.  

Id. at 48-49.  Director McCurdy was also questioned about how the Board would 

treat a timely received declaration envelope that contained a secrecy envelope but 

omitted the actual mail-in ballot.  Id. at 63-64.  
 
[Electors’ Counsel]:   Okay.  I want to ask some questions 
also about—going back to mail-in balloting, when you 
opened the envelopes on the Friday after the election for 

 
7 The Curing Policy can be found in the Original Record, Item No. 25, Ex. 1.  
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mail-in ballots, what would happen if you received one 
that had a secrecy envelope inside, but not the actual ballot 
inside? 
 
[Director McCurdy]:  I’m not sure I understand.  So during 
the Computation Board? 
 
[Electors’ Counsel]:  Correct.  Computation Board, they 
open the envelopes they find—they open the outer 
envelope; inside there’s a secrecy envelope.  They open 
the secrecy envelope; it’s empty.  
 
[Director McCurdy]:  Okay.  
 
[Electors’ Counsel]:  What would happen in that situation?  
Would there be a mail-in vote—there would not be a mail-
in vote counted for that voter?  Right? 
 
[Director McCurdy]:  Correct, because there is no eligible 
ballot.  
 
[Electors’ Counsel]:  Right.  What if that voter had also 
completed a provisional ballot at the polling place on 
Election Day?  Would the Computation Board count that 
provisional ballot? 
 
[Director McCurdy]:  No.  
 
[Electors’ Counsel]:  And why not? 
 
[Director McCurdy]:  Because they’ve already turned in a 
ballot.  
 
[Electors’ Counsel]:  What ballot did they already turn in? 
 
[Director McCurdy]:  The one that was marked in the 
SURE [S]ystem, record ballot returned.  
 
[Electors’ Counsel]:  Okay.  So, in other words, even if the 
voter didn’t send in a ballot because they sent in the outer 
envelope and the secrecy envelope, [the County] still 
marks that as a ballot returned in the SURE [S]ystem? 
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[Director McCurdy]:  Yes.   

Id.   

 Finally, Director McCurdy testified about electors who intend to vote 

by mail but are concerned that their ballots may not be timely received and therefore 

also appear on Election Day and complete a provisional ballot.  Hr’g Tr. at 64.  She 

explained that where the Board has an elector’s provisional ballot and also receives 

that elector’s mail-in ballot past the statutory deadline, it will count the elector’s 

provisional ballot.  Id. at 64-65.  The elector’s tardy mail-in ballot is deemed 

ineligible because it was received after the statutory deadline.   Id. at 65.  

 Electors also testified.  Mr. Matis testified that after he received the 

email from the Department of State that his mail-in vote would not be counted, he 

called the Bureau of Elections and was advised that he “had to do a provisional 

ballot” and “could not come in and fix [his] ballot.”  Hr’g Tr. at 88.  Ms. Genser also 

testified that she called the Bureau of Elections after receiving the email from the 

Department of State that her mail-in vote would not be counted. Id. at 144-45.  Ms. 

Genser explained that she was upset by the response to her questions about her mail-

in ballot, and ultimately believed that her provisional ballot would not count.  Id. at 

146, 150; Pet., Ex. 1 ¶¶ 15-17.  She chose to cast a provisional ballot anyway.  Id. at 

169.  

 On August 16, 2024, the Trial Court issued a memorandum opinion and order 

(Trial Court Opinion) dismissing Electors’ Petition and affirming the Board’s 

decision not to count Electors’ provisional ballots.  The Trial Court found the Board 

did not commit an error of law or abuse its discretion when it rejected Electors’ 

provisional ballots, as its actions were in accord with 25 P.S. § 3050(a.4)(5)(i) and 

(ii)(F), which it read to foreclose the counting of provisional ballots cast by electors 

who had timely submitted mail-in ballots, even if those electors’ timely submitted 
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mail-in ballots were previously rejected.  The Trial Court also found Electors’ 

constitutional challenges without merit.  Appellants appealed the Trial Court’s order 

to this Court.8, 9   

II.  STATUTORY FRAMEWORK 

As it is critical to our analysis, we first discuss the relevant provisions of the 

Election Code.  Voting by qualified mail-in electors is addressed in Article XIII-D 

of the Election Code, 25 P.S. §§ 3150.11-3150.17.10   

25 P.S. § 3150.16, titled “Voting by mail-in electors,” provides:  
 
(a) General rule.--At any time after receiving an official 
mail-in ballot, but on or before eight o’clock P.M. the day 
of the primary or election, the mail-in elector shall, in 
secret, proceed to mark the ballot only in black lead pencil, 
indelible pencil or blue, black or blue-black ink, in 
fountain pen or ball point pen, and then fold the ballot, 
enclose and securely seal the same in the envelope on 
which is printed, stamped or endorsed “Official Election 
Ballot.” This envelope shall then be placed in the second 
one, on which is printed the form of declaration of the 
elector, and the address of the elector’s county board of 
election and the local election district of the elector. The 
elector shall then fill out, date and sign the declaration 
printed on such envelope. Such envelope shall then be 
securely sealed and the elector shall send same by mail, 
postage prepaid, except where franked, or deliver it in 
person to said county board of election. 
 
. . . .  
 
(b) Eligibility.-- 

 
 

8 By Order dated August 22, 2024, this Court consolidated Appellants’ appeals.   
9 This appeal requires this Court to interpret provisions of the Election Code, which, as a 

question of law, is subject to a de novo standard of review and a plenary scope of review.  Banfield 
v. Cortes, 110 A.3d 155, 166 (Pa. 2015).   

10 Aritcle XIII-D of the Code was added by the legislation commonly called Act 77, Act of 
October 31, 2019, P.L. 552, No. 77 (Act 77).    
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(1) Any elector who receives and votes a mail-in ballot 
under [ 25 P.S. § 3150.11] shall not be eligible to vote 
at a polling place on election day. The district register 
at each polling place shall clearly identify electors 
who have received and voted mail-in ballots as 
ineligible to vote at the polling place, and district 
election officers shall not permit electors who voted a 
mail-in ballot to vote at the polling place. 
 
(2) An elector who requests a mail-in ballot and who 
is not shown on the district register as having voted 
may vote by provisional ballot under [25 P.S. 
§ 3050(a.4)(1)].  

 
. . . .  
 
(c) Deadline.--  Except as provided under 25 Pa.C.S. § 
3511 (relating to receipt of voted ballot), a completed 
mail-in ballot must be received in the office of the county 
board of elections no later than eight o’clock P.M. on the 
day of the primary or election.  

25 P.S. § 3150.16 (emphasis added).  Pursuant to subsection(b)(2), an elector who 

requests a mail-in ballot and who is “not shown on the district register as having 

voted may vote by provisional ballot” under 25 P.S. § 3050(a.4)(1).  This subsection 

will be hereinafter referred to as the “Having Voted Clause.” 

As cross-referenced in the Having Voted Clause, 25 P.S. § 3050 discusses 

voting by provisional ballot.  Relevant here are subsections (a.4)(5)(i), which we 

refer to as the “Casting Clause,” and (a.4)(5)(ii)(F), which we refer to as the “Timely 

Received Clause.”  Together, the Casting Clause and the Timely Received Clause 

direct when provisional ballots shall and shall not be counted.  They provide:  
 
(5)(i)  Except as provided in subclause (ii), if it is 
determined that the individual was registered and entitled 
to vote at the election district where the ballot was cast, the 
county board of elections shall compare the signature on 
the provisional ballot envelope with the signature on the 
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elector’s registration form and, if the signatures are 
determined to be genuine, shall count the ballot if the 
county board of elections confirms that the individual did 
not cast any other ballot, including an absentee ballot, in 
the election.  
 
(ii) A provisional ballot shall not be counted if:  
 
. . . . 

 
(F) the elector’s absentee ballot or mail-in ballot is 
timely received by a county board of elections.  

25 P.S. § 3050(a.4)(5)(i), (ii)(F).  The parties’ arguments advance competing 

interpretations of the Having Voted, Casting, and Timely Received Clauses, and at 

various times, rely on other Election Code provisions to support their arguments.  

Other Election Code provisions, where necessary, will be discussed and set forth 

infra.  

III.  ARGUMENTS 

A.  Parties’ Arguments 

1.  Appellants 

 Appellants11 argue that the plain language of the Election Code, 

properly construed, requires the Board to count the provisional ballots.  To support 

their proffered construction, they review the history and purpose of provisional 

voting, which they stress is intended to prevent disenfranchisement.  They explain 

that the 2002 Help America Vote Act (HAVA), in part, required states to implement 

provisional-voting regimes for federal elections.  52 U.S.C. § 21082 (formerly 42 

U.S.C. § 15482). The General Assembly added 25 P.S. § 3050(a.4) to the Code to 

 
11 We present Appellants’ arguments together because they are substantially aligned.  We note 

differences between their arguments where appropriate.  We take the same approach with 
Appellees’ arguments in Part III.A.2, infra.   
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fulfill HAVA’s mandate.  The purpose of provisional voting is to act as a fail-safe 

to ensure that voters can vote exactly once—not zero times and not twice.  

Determinations about whether a provisional ballot can be counted are routinely and 

necessarily made after canvassing has begun, and the Board considers whether the 

voter has already cast a valid ballot to prevent double voting.  Appellants point out 

that the Election Code specifically authorizes provisional voting by electors who 

request mail-in or absentee ballots but do not vote those ballots.  25 P.S. 

§§ 3150.16(b)(2), 3146.6(b)(2).   

 Appellants focus on two phrases in 25 P.S. § 3050(a.4)(5), which 

directs the Board to count, or not count, certain provisional ballots that have been 

cast.  They argue these two clauses are ambiguous when read together because they 

could simultaneously require and prohibit counting of a given provisional ballot.  

First, the Board must count a provisional ballot if the voter “did not cast any other 

ballot.”  Id. § 3050(a.4)(5)(i).  Second, the Board must not count the provisional 

ballot if “the absentee or mail-in ballot is timely received.”  Id. § 3050(a.4)(5)(ii)(F).  

In support they cite Keohane v. Delaware County Board of Elections (Del. Cnty. Ct. 

Com. Pl., No. CV-2023-4458, filed Sept. 21, 2023), where the Delaware County 

Court of Common Pleas held that a provisional ballot must be counted if an earlier 

mail-in ballot is rejected as defective, even if it was also received—the opposite of 

the statutory interpretation the Trial Court reached here.   

 Regarding the Casting Clause, Appellants essentially argue that cast is 

a term of art, implying a formal submission of a ballot that will be processed and 

counted in order to register the elector’s choice.  They argue that, as the trial court 

held in Keohane, voters who have tried to cast mail-in ballots, but did not 

successfully do so because those ballots were later cancelled as defective, cannot be 
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said to have cast a ballot under the Casting Clause.  Thus, they claim the Casting 

Clause requires the Board to count the provisional ballots because the earlier mail-in 

ballots were never actually cast.  They point to the affidavit voters must sign to vote 

provisionally under 25 P.S. § 3050(a.4)(2), stating that the provisional ballot is the 

“only ballot [the voter] cast in this election.”   

 Further, Appellants argue the Timely Received Clause does not prohibit 

counting the provisional ballots.    The “ballot” that triggers that clause once timely 

received must also be a valid ballot—one that is not later cancelled, rejected, or 

otherwise not given effect.  If it is not a valid ballot, it is not “a . . . ballot,” so there 

is no ballot that was “timely received.”  Thus, timeliness is only one aspect of the 

Timely Received Clause, and timely receipt comes into play only if there is a valid 

ballot submitted.  Appellants disagree with the construction Appellees propound and 

the Trial Court adopted: that the Code requires “the Board [to] treat a received 

Declaration Envelopes [sic] as that voter’s return of their ballot, even if that 

Declaration Envelope is empty.” Trial Court Op. at 21 (emphasis added).  This, they 

argue, conflates “ballot”—the word the statute actually uses—with “envelope.”   It 

cannot be, they argue, that timely receipt of any declaration envelope purporting to 

contain a ballot—even a naked ballot, a blank ballot, or no “ballot” at all—can mean 

that a “ballot [was] timely received,” as the Timely Received Clause requires. They 

point out that the empty-envelope hypothetical was precisely Director McCurdy’s 

testimony and that the Trial Court acknowledged the abstract absurdity of that 

construction.  See Trial Court Op. at 21.   

 Appellants ask us to resolve the ambiguity in the clauses to require 

Electors’ provisional ballots to be counted.  They argue that under their proposed 

interpretation, the Casting and Timely Received Clauses can be harmonized—and 
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critically, can be construed consistently with the Code’s other provisional voting 

sections.  For the Casting Clause, they propose that cast refers to ballots that are or 

will be counted.  It does not include those that have been submitted and which might 

later be found to contain—or have already been found to contain— fatal defects and 

not be counted.   For the Timely Received Clause, they argue that a ballot is not 

received unless it is a validly cast ballot, regardless of whether the envelope 

purporting to contain the ballot is physically received by the Board.  Appellants 

argue resolving the ambiguity in this way favors enfranchisement, effectuates the 

purpose of provisional voting to ensure that each elector can vote exactly once (not 

zero times), and is more consistent with a commonsense reading of the Code’s 

provisions as a whole.   

 Appellants argue that caselaw on which Appellees rely is either 

distinguishable or not persuasive.  In Boockvar, the Supreme Court held that counties 

are not required under the Code to allow curing of defective mail-in ballots.  238 

A.3d at 374.  Electors specifically distinguish Boockvar because it addressed only 

ballot curing, not the distinct issue raised here—whether a board of elections must 

count a provisional ballot.  Second, Appellants would reject our decision in In re 

Allegheny County Provisional Ballots in the 2020 General Election (Pa. Cmwlth., 

No. 1161 C.D. 2020, filed November 20, 2020) (Allegheny County), appeal denied, 

242 A.3d 307 (Pa. 2020),12 as nonbinding and unpersuasive.  In Allegheny County, 

this Court held that the Timely Received Clause in 25 P.S. § 3050(a.4)(5)(ii)(F) is 

unambiguous and prohibits counting provisional ballots if an earlier mail-in or 

absentee ballot is timely received.  Allegheny County, slip op. at 8.  Appellants point 

 
12 Unreported decisions of this Court issued after January 15, 2008, are not binding precedent. 

Section 414(a) of the Commonwealth Court’s Internal Operating Procedures, 210 Pa. Code § 
69.414(a).   
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out, however, that Allegheny County did not consider the ambiguity that arises when 

that clause is read together with, instead of in isolation from, the Casting Clause in 

25 P.S. § 3050(a.4)(5)(i), and it made no attempt to reconcile those provisions.  Nor 

did the Allegheny County Court consider the argument presented here:  that only 

valid ballots that will count can trigger the Timely Received Clause.  Appellants also 

argue Allegheny County was wrongly decided because it failed to give due weight 

to the presumption in favor of constructions that expand the franchise.   

 Appellants distinguish the issue of counting their provisional ballots 

from curing their defective mail-in ballots.  They claim the Trial Court erred in 

conflating those issues.  See, e.g., Trial Court Op. at 22-23 (citing Boockvar, 238 

A.3d at 361, for the proposition that the Election Code does not require a curing 

process for defective mail-in ballots); id. at 27 (“[A]ny chance to correct a deficient 

ballot . . . , including by casting a provisional vote, constitutes a ‘cure.’”).  Although 

the Election Code is silent on ballot curing, leaving that choice up to each county, 

Appellants argue the Election Code requires that their provisional ballots be counted, 

regardless of any notification about or curing of defects in their mail-in ballots.   

 Finally, Appellants argue that adopting the Board’s construction would 

cause the Election Code to violate the free and equal elections clause of the 

Pennsylvania Constitution.  First, rejecting the provisional ballots, when the earlier 

mail-in ballots were also cancelled, amounts to a restriction on voting that must be 

tied to a compelling reason, which the Board has failed to articulate.  Second, the 

Board’s construction would be an unreasonable restriction on the franchise, and the 

Constitution requires that any restriction on voting—whether a ballot casting rule or 

a ballot counting rule—must be reasonable and nondiscriminatory.  Appellants 
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invite us to avoid these constitutional problems by construing the Code as they 

propose.   

2.  Appellees 

 Appellees argue the Election Code—specifically the Timely Received 

Clause found in 25 P.S. § 3050(a.4)(5)(ii)(F)—prohibits the Board from counting 

Electors’ provisional ballots.  They claim that the Timely Received Clause is not in 

conflict with the Casting Clause in 25 P.S. § 3050(a.4)(5)(i) because the latter 

expressly says it applies “except as provided in subclause (ii).”  Thus, they argue 

because the exception—the Timely Received Clause—is triggered, the general rule 

does not apply and there is nothing left for the Court to interpret.  Appellees argue 

all that is necessary for a ballot to count as “timely received” for purposes of 25 P.S. 

§ 3050(a.4)(5)(ii)(F) is for the elector to mail a declaration envelope to the Board 

and for the Board to receive the envelope timely.  This is true, they argue, 

independent of what the declaration envelope contains, whether a ballot or anything 

else.  Appellants argue this Court reached precisely that holding in Allegheny 

County.   

 Appellees claim that Appellants’ proffered construction 

misunderstands the word “received” in the Timely Received Clause.  In their view, 

receipt means actual receipt, and they argue that the voting equipment’s designation 

of a mail-in ballot as “pending” or “cancelled” is legally irrelevant to whether the 

Timely Received Clause prohibits counting a provisional ballot.  Similarly, they 

argue, receipt cannot depend on opening the declaration envelope to verify that the 

ballot was properly and validly cast, since that does not occur until votes are being 

canvassed.  Similarly, Appellees argue that “casting” is distinct from “receiving”—

the former is done by an elector, while the latter is done by the Board.  Both of those 
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acts occur before the ballot is canvassed, so neither can depend on whether the vote 

is valid (which, in the case of non-facial defects, is not known with certainty until 

the ballot is canvassed).   

 In response to Appellants’ insistence on the connection between mail-

in voting and the need for provisional ballots, Appellees stress that provisional 

ballots have nothing to do with mail-in voting.  Relatedly, they dismiss the SURE 

System notification provided to Electors, which invited them to cast provisional 

ballots because their mail-in ballots were invalid, as “legally unfounded,” 

nonauthoritative guidance from the Secretary of the Commonwealth (Secretary).  

Republican Party’s Br. at 29.  In support, they cite Boockvar for the proposition that 

the Secretary cannot compel counties to allow cure of defective mail-in ballots, 

arguing that this, in turn, implies the Secretary cannot tell voters when they are 

permitted to cast provisional ballots.   

 Throughout their arguments, Appellees contend that the Board’s 

counting the provisional ballots would have effectively been a “cure” of Electors’ 

defective mail-in ballots via provisional voting.  The Board specifically argues that 

Appellants’ proffered construction is an attempt at declaratory or injunctive relief 

requiring counties to implement notice and cure policies via provisional voting.  

This, it argues, would violate the Election Code which, as construed in Boockvar, 

does not require counties to implement notice and cure procedures for mail-in or 

absentee ballots.   

 Finally, the Republican Party responds to Appellants’ constitutional 

arguments emphasizing the equality of opportunity afforded to Electors, on the basis 

that they could have cast valid mail-in ballots just as every other voter could have 

done.  It argues this settles the constitutional issue because the free and equal 
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elections clause limits only voter-qualification rules and rules amounting to a denial 

of the franchise, not ballot casting rules like those Electors failed to follow here.   

B.  Arguments of Amici Curiae 

 The Department of State and the Secretary have filed a joint brief as 

amici curiae.13  The Secretary begins by clarifying that, in his view, the Trial Court 

and Appellees have wrongly conflated ballot curing with provisional voting.  This 

case, he argues, is not about ballot curing at all.  The only question is whether 

Electors’ provisional ballots must be counted under the Election Code, which 

provides separately for provisional voting.  Unlike for ballot curing, which is 

discretionary, all county boards of elections must follow the Code’s provisional 

voting sections.   

 The Secretary argues that the two Code clauses that control provisional 

ballot counting are ambiguous, but the ambiguity should be resolved to require the 

Board to count the provisional ballots.  As a preface to that argument, the Secretary 

emphasizes that HAVA created provisional voting to ensure that “a ballot would be 

submitted on election day but counted if and only if the person was later determined 

to have been entitled to vote.”  Sandusky Cnty. Dem. Party v. Blackwell, 387 F.3d 

565, 569 (6th Cir. 2004).  The Secretary describes the process of voting provisionally 

and points out that the Timely Received Clause is just one among many bases on 

which a provisional ballot might not be counted, even if the voter is eligible to vote. 

Other reasons include failure to comply with rules for submitting the provisional 

ballot.  See 25 P.S. § 3050(a.4)(5)(ii)(A)-(F).    

 Given that context, the Secretary argues that the Election Code, when 

considering all its provisional voting sections, is ambiguous regarding how 
 

13 We refer to these arguments as the Secretary’s because the Secretary is the head of the 
Department of State.   
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provisional ballots should be treated.  He first cites the instructions given to voters 

on mail-in and absentee ballots themselves: that they may cast a provisional ballot 

if their “voted ballot is not timely received.”  25 P.S. § 3146.3(e)14 (for absentee 

ballots); accord id. § 3150.13(e) (for mail-in ballots) (emphasis added).  Critically, 

he explains, the General Assembly added the word voted to those instructions by 

amendment in 2020; they had previously only referred to a “ballot” or “mail ballot” 

without the concept of a “voted ballot.”  See Secretary’s Br. at 12 (citing Section 9 

and 12.1 of the Act of Mar. 27, 2020, P.L. 41, No. 12).  And in Act 77 of 2019, the 

word voted was also added when authorizing mail-in voters to vote by provisional 

ballot.  By statute, the district register lists only voters whose earlier ballot has been 

“received and voted” as having voted.  25 P.S. § 3150.16(b)(1) (for mail-in ballots); 

see also id. § 3146.6(b)(1) (same, for absentee ballots). Also by statute, if an 

absentee or mail-in voter’s name is not listed on the district register as having “voted 

the [mail-in or absentee] ballot,” then that voter “may vote by provisional ballot.”  

Id. § 3146.6(b)(2); accord id. § 3150.16(b)(3).  The Secretary explains that the Trial 

Court construed the Timely Received Clause in isolation, and its reading cannot be 

consistent with these other amendments to the Code.  These provisions clearly 

require that one’s right to vote by provisional ballot is not contingent on the Board’s 

bare receipt of a ballot, but on having already voted.  See Secretary’s Br. at 25-26.   

 The Secretary insists that we must resolve these ambiguities to avoid 

unreasonable results by construing in pari materia the terms timely received and 

voted to refer only to an earlier ballot that will be counted because it was successfully 

voted and is valid.  In other words, a ballot that is invalid, cancelled, or not properly 

cast cannot trigger the Timely Received Clause.  The Secretary urges us to resolve 

 
14 Added by Section 11 of the Act of March 6, 1951, P.L. 3.   
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the ambiguity in favor of counting ballots and expanding the franchise, rather than 

disenfranchising Electors.   

IV.  DISCUSSION 

 We begin with the principles of statutory construction set forth by our 

Supreme Court: 
 
When presented with matters of statutory construction, 
[we are] guided by Pennsylvania’s Statutory Construction 
Act [of 1972], 1 Pa.C.S. § 1501-1991. Under this Act, “the 
object of all statutory construction is to ascertain and 
effectuate the General Assembly’s intention.” Sternlicht v. 
Sternlicht, [] 876 A.2d 904, 909 ([Pa.] 2005) (citing 1 
Pa.C.S. § 1921(a) (“The object of all interpretation and 
construction of statutes is to ascertain and effectuate the 
intention of the General Assembly[.]”)). When the words 
of a statute are clear and unambiguous, “the letter of it is 
not to be disregarded under the pretext of pursuing its 
spirit.” 1 Pa.C.S. § 1921(b).  However, when the words of 
a statute are not explicit, the General Assembly’s intent is 
to be ascertained by consulting a comprehensive list of 
specific factors set forth in 1 Pa.C.S. § 1921(c). See 
also [Pa.] Associated Builders & Contractors, Inc. v. [] 
Dep’t of Gen. Servs., [] 932 A.2d 1271, 1278 ([Pa.] 
2007) (recognizing that when the “words of the statute are 
not explicit, the General Assembly’s intent is to be 
ascertained by considering matters other than statutory 
language, like the occasion and necessity for the statute; 
the circumstances of its enactment; the object it seeks to 
attain; the mischief to be remedied; former laws; 
consequences of a particular interpretation; 
contemporaneous legislative history; and legislative and 
administrative interpretations”). 
 
. . . .  
 
[The Supreme] Court has previously observed that the 
purpose and objective of the Election Code . . . is “[t]o 
obtain freedom of choice, a fair election and an honest 
election return[.]” Perles v. Hoffman, [] 213 A.2d 781, 783 
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([Pa.] 1965). To that end, the Election Code should be 
liberally construed so as not to deprive, inter alia, electors 
of their right to elect a candidate of their choice. Id. at 784.  

Boockvar, 238 A.3d at 355-56 (some citations omitted).   

 Because Appellants and the Secretary urge us to find the Election Code 

ambiguous, the following principles are especially important.  We find ambiguity 

when multiple interpretations of a statute are reasonable, including competing 

interpretations proffered by the parties.  Id. at 360.  Divergent judicial interpretations 

of a statute can also signal that multiple interpretations are reasonable, and thus that 

the statute is not clear.  See Bold v. Dep’t of Transp., Bureau of Driver Licensing, 

___ A.3d ___,  2024 WL 3869082, (Pa., No. 36 MAP 2023, filed Aug. 20, 2024), 

slip op. at 11-12.  Ambiguity can be textual, but it can also be contextual, arising 

from multiple parts of a statute considered and construed together when they must 

be.  See id. at 390 (Wecht, J., concurring); King v. Burwell, 576 U.S. 473, 474-75 

(2015) (“[O]ftentimes the meaning—or ambiguity—of certain words or phrases may 

only become evident when placed in context. So when deciding whether the 

language is plain, we must read the words ‘in their context and with a view to their 

place in the overall statutory scheme.’”) (quoting FDA v. Brown & Williamson 

Tobacco Corp., 529 U.S. 120, 133 (2000)).  When searching for clear meaning, as 

at every other time, this Court “must always read the words of a statute in context, 

not in isolation.”  Gavin v. Loeffelbein, 205 A.3d 1209, 1221 (Pa. 2019).   

A.  The Casting Clause and Timely Received Clause Are Ambiguous When 

Considered Together With the Having Voted Clause 

 The parties dispute whether the Casting Clause and Timely Received 

Clause are ambiguous.  In Allegheny County, we considered the Timely Received 

Clause in isolation and opined that it is unambiguous.  Slip op. at 8.  But we did not 
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consider the Casting Clause because we were not asked to.  And we did not consider 

the Having Voted Clause.   We agree with the Secretary that these three clauses must 

be construed together in the Code’s statutory scheme, and not in isolation.  Gavin, 

205 A.3d at 1221.   

 The Having Voted Clause specifically authorizes a mail-in voter to 

“vote by provisional ballot” so long as he “is not shown on the district register as 

having voted.”  25 P.S. § 3150.16(b)(2) (emphasis added).  The Timely Received 

Clause uses a different term: the Board must not count the ballot if “the elector’s 

absentee ballot or mail-in ballot is timely received.”  Id. § 3050(a.4)(5)(ii)(F) 

(emphasis added).  Finally, and only if the Timely Received Clause is not triggered,15 

the Casting Clause comes into play.  It requires that, absent any other ground to not 

count the ballot under subsection (a.4)(5)(ii), the Board must count the provisional 

ballot “if . . . the individual did not cast any other ballot, including an absentee ballot, 

in the election.”  Id. § 3050(a.4)(5)(i).  Among other important issues, we are 

required to consider the meaning of vote, voted, timely received, cast, and ballot.16  

The Election Code does not define these words for purposes of the provisions at 

issue here.17  Nor does the Statutory Construction Act supply default definitions.  See 

1 Pa.C.S. § 1991.   
 

15 We agree with Appellees that the Casting Clause becomes controlling if, and only if, no 
part of subsection (a.4)(5)(ii)—including the Timely Received Clause—is triggered.  This is 
obvious:  the paragraph containing the Casting Clause applies by its terms “[e]xcept as provided 
in subclause (ii).”  25 P.S. § 3050(a.4)(5)(i).   

16 There is no congruence across the language of these clauses.  They use different verbs 
(sometimes used adjectivally as past participles).  Vote or having voted is not received is not cast.  
All three sections refer to the noun ballot but none defines it.  This lack of congruence is apparent 
here where Electors’ ballots were timely received, but they had not voted.   

17 Ballot is the only one of these words defined anywhere in the Election Code.  It is defined 
in 25 P.S. § 3031.1 as follows: 

 
(Footnote continued on next page…) 
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 In order to faithfully effectuate the language of the legislature, we look 

to the way these terms are used in the Code for context.  A voter can cast a ballot 

merely by filling it out without ever submitting it.  See 25 P.S. § 3050(a.4)(3) (“After 

the provisional ballot has been cast, the individual shall place it in a secrecy 

envelope.”).  Other uses of cast obviously refer to delivery to a location, not filling 

out.  See id. § 3050(a.4)(5)(i) (describing a voter “registered and entitled to vote at 

the election district where the ballot was cast”).  Still other uses refer to a vote, rather 

than a ballot, being cast.  See id. § 3050(a.4)(4)(vii) (“[T]he votes cast upon the 

challenged official provisional ballots shall be added to the other votes cast within 

the county.”).  Thus, even in parts of the Code not at issue here, the word cast is used 

in different senses.   

 Perhaps the most important tension is between voting and the other 

terms.  The Secretary convincingly argues that the Code’s provisional voting 

sections have been recently amended—in 2019 and 2020—to tether the statutory 

right to vote by provisional ballot to not just the receipt of a mail-in or absentee 

ballot, but also to whether that ballot was voted.  See 25 P.S. §§ 3146.6(b)(1)-(2) 

(absentee ballots); 3150.16(b)(1)-(2) (mail-in ballots).18  Both of those provisions 

use voted not just with respect to a ballot, but also more generally—a person is not 

 
“Ballot” means ballot cards or paper ballots upon which a voter registers or 

records his vote or the apparatus by which the voter registers his vote electronically 
and shall include any ballot envelope, paper or other material on which a vote is 
recorded for persons whose names do not appear on the ballot labels. 

 
But that definition is not controlling because, by its terms, it applies only “as used in [that] article 
[, i.e., Article XI-A of the Code, 25 P.S. §§ 3031.1-3031.22],” which we are not construing here.   

18 Although only mail-in ballots are at issue here, we, like the Secretary, believe that the 
parallel absentee ballot provisions are also useful in construing terms like voted, because they 
closely mirror the language of the mail-in ballot provisions and were amended at nearly the same 
time.   
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entitled to cast a provisional ballot at their polling place on Election Day if the 

district register shows they have already voted.  That language is in tension with 

Appellees’ proffered construction of the Timely Received Clause.  They claim all 

that is relevant is receipt of a ballot by the Board, regardless whether that ballot has 

been voted or whether the elector has already voted.  And they go further, claiming 

that ballot in the Timely Received Clause refers not to a ballot but to the declaration 

envelope which, once received, prevents counting a provisional ballot, even if the 

received envelope is found to be empty.  As the Secretary points out, there is an 

alternative plausible meaning—considering the Code as a whole, the Timely 

Received Clause is triggered once a ballot is received timely, but only if that ballot 

is and remains valid and will be counted, such that that elector has already voted.  If 

the ballot is cancelled or invalid, it should not be considered to trigger the Timely 

Received Clause, because the elector has not already voted.  Thus, when viewing the 

terms voted, received, and cast in the Code’s broader scheme, they are contextually 

ambiguous.   

 We can resort to dictionaries for plain meaning, but they give no clarity 

in this case.  A ballot was historically “a small colored ball placed in a container to 

register a secret vote,” and since refers “by extension [to] a ticket, paper, etc., so 

used.”19  This sense, which bakes in the concept of use or placing in, differs from 

the way ballot is defined for Article XI-A of the Code (which is, again, not 

controlling here) which refers to paper on which a voter “records” or “registers” his 

vote, without reference to use.  The ambiguity is highlighted by what is clear in the 

 
19 Ballot, OXFORD ENGLISH DICTIONARY (OED), https://www.oed.com/dictionary/ballot 

_n1?tab=meaning_and_use#28858985 (last visited Aug. 31, 2024); accord Ballot, BLACK’S LAW 
DICTIONARY (12th ed. 2024) (“An instrument, such as a paper or ball, used for casting a vote.” 
(emphasis added)).   
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Code’s language: regardless of what ballot means, it certainly does not mean an 

empty declaration envelope, as the Trial Court concluded and as Appellees argue.  

Though an envelope is not enough, it is not clear what is enough to be a mail-in or 

absentee ballot—must it be completed, or voted, or valid, or is a blank ballot 

sufficient?  Dictionaries do not tell us.   

 The words cast and voted may be roughly synonymous.  Cast means 

“[t]o deposit (a voting paper or ticket); to give (a vote).”20   Voted as an adjective or 

participle means “[e]stablished or assigned by vote.”21  But the verb vote means “[t]o 

give or register a vote; to exercise the right of suffrage; to express a choice or 

preference by ballot or other approved means.”22  But which of these meanings 

applies in the Code is not clear.  For a ballot to be cast may mean merely that it was 

“deposited,” but it may also entail “giv[ing] a vote,” which implies that the vote 

itself—not just the paper that records it—is validly cast.  And for a ballot to be voted 

may entail not just completion or transmission, but that the elector has actually 

“exercise[d] the right of suffrage” through voting the ballot.  Finally, received 

obviously means “to take into . . . possession (something offered or given by 

another)” or “to take delivery of (something) from another.”23  But though that word 

 
20 Cast, OED (transitive verb sense I.1.f), https://www.oed.com/dictionary/cast 

_v?tab=meaning_and_use&tl=true#10038401 (last visited Aug. 31, 2024); see also Cast, BLACK’S 
LAW DICTIONARY (12th ed. 2024) (“To formally deposit (a ballot) or signal one’s choice (in a 
vote).”).     

21 Voted, OED (adjective sense 2), https://www.oed.com/dictionary/voted_adj?tab=meaning 
_and_use#15491584, (last visited Aug. 31, 2024).   

22 Vote, OED (intransitive verb sense II.3.a) (emphasis added), https://www.oed.com/ 
dictionary/vote_v?tab=meaning_and_use#15490698 (last visited Aug. 31, 2024); see also Vote, 
BLACK’S LAW DICTIONARY (12th ed. 2024) (defining the noun vote as “the expression of one’s 
preference . . . in . . . an election”).   

23 Receive, OED (transitive verb sense III.9.a), https://www.oed.com/dictionary/ 
receive_v?tab=meaning_and_use#26542154 (last visited Aug. 31, 2024).   
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is clear, the meaning of the thing that is to be received—the ballot—is not, so the 

Timely Received Clause remains murky.   

 The Timely Received Clause, considered with its companion clauses, 

uses nonuniform and undefined terminology, the meaning of which is not plain in 

context.  This—together with the competing interpretations offered by the parties 

and divergent decisions accompanied by opinion from at least three courts of 

common pleas24—leads us to conclude that “the words of the [Code] are not 

explicit.”  1 Pa.C.S. § 1921(c). 

B.  Resolving the Election Code’s Ambiguity 

 Having determined the words of the Having Voted, Casting, and 

Timely Received Clauses are ambiguous, we are now tasked with resolving such 

ambiguity.  In so doing, we are guided by the following principles.   

 Once ambiguity is found, we look beyond the words of the statute so 

that it can have a meaning, and thus have effect, as the General Assembly intended.25  

We faithfully resolve the ambiguity in favor of the legislature’s object, using the 

interpretive tools set forth in Section 1921(c) of the Statutory Construction Act.  1 

Pa.C.S. § 1921(c).  Section 1921(c) permits the court to ascertain the intention of the 

General Assembly by considering, inter alia, the object to be attained, and the 

consequences of a particular interpretation.  Id. § 1921(c)(4), (6).  Notably, when 

 
24 Compare Trial Court Opinion, with Ctr. for Coalfield Justice v. Wash. Cnty. Bd. of Elections 

(Wash. Cnty. Ct. Com. Pl. No. 2024-3953, filed Aug. 23, 2024), slip op. at 25-27 (holding that the 
Timely Received Clause is ambiguous and construing it in favor of counting provisional ballots); 
Keohane, slip op. at 5 (ordering provisional ballots under these same circumstances to be counted).    

25 Notably, we engage in this analysis only and precisely because we have concluded that the 
Code is ambiguous.  Cf. In re Canvass of Absentee & Mail-in Ballots of Nov. 3, 2020 Gen. Election, 
241 A.3d 1058, 1082 (Pa. 2020) (Wecht, J., concurring and dissenting) (observing that we have 
“only one juridical presumption when faced with unambiguous language: that the legislature meant 
what it said” (emphasis added)).   
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resolving ambiguity in election cases, we must also consider the imperative to 

protect the elective franchise.  See Boockvar, 238 A.3d at 360-61.  Thus, we resolve 

any ambiguity in favor of protecting the franchise and to avoid discarding an 

elector’s vote.  Boockvar, 238 A.3d at 361; In re Luzerne Cnty. Return Bd., 290 A.2d 

108, 109 (Pa. 1972).  In that enterprise, “[w]ords and phrases which may be 

necessary to the proper interpretation of a statute and which do not conflict with its 

obvious purpose and intent, nor in any way affect its scope and operation, may be 

added in the construction thereof.” 1 Pa.C.S. § 1923; id. § 1928 (requiring statutes 

to be “liberally construed to effect their objects and to promote justice”).   

 Applying these tools, we first look to the object to be attained by the 

Election Code, which includes Act 77’s addition of the Having Voted Clause, and 

amendments to the Casting and Timely Received Clauses.  As observed by our 

Supreme Court in Boockvar, “the purpose and objective of the Election Code, which 

contains Act 77, is ‘to obtain freedom of choice, a fair election and an honest election 

return.’”  Boockvar, 238 A.3d at 356 (quoting Perles, 213 A.2d at 783).  This 

objective is advanced by ensuring that each qualified elector has the opportunity to 

vote exactly once in each primary or election.  Not zero times, which would deprive 

an elector of the freedom of choice, and not twice, which would prevent an honest 

election return.     

 In 2019, the General Assembly amended the Code by passing Act 77, 

which established universal mail-in voting in the Commonwealth, the object of 

which is to make voting more convenient for qualified electors.  In enacting 25 P.S. 

§ 3150.16, the General Assembly included the Having Voted Clause.  Despite its 

use of ambiguous terms as described above, the General Assembly clearly included 

the Having Voted Clause to give mail-in electors the opportunity to vote 
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provisionally so long as they are “not shown on the district register as having voted” 

by mail.  Indeed, a mail-in elector can only vote provisionally if the district register 

so shows.26  Appellees’ proffered construction of the Clauses at issue fails to make 

voting more convenient for qualified mail-in electors, the object of Act 77, and in 

actuality, renders it impossible for them to have voted.  In other words, by adopting 

Appellees’ proffered construction, Electors wind up with exactly zero votes in the 

2024 Primary.  This falls short of the object the General Assembly sought to attain 

by enacting Act 77 and the Election Code as a whole.  This construction 

disenfranchises Electors.  Appellants’ and the Secretary’s proffered construction, 

however, comports with the objects of the Election Code, including Act 77, by 

permitting Electors to vote exactly once in the 2024 Primary Election.  Their reading 

resolves the noted ambiguities reasonably in favor of protecting the franchise and 

avoids depriving Electors of their vote.  Boockvar, 238 A.3d at 361.  

 When considering the consequences of the parties’ competing 

interpretations, 1 Pa.C.S. § 1921(c)(6), it becomes even more clear that Appellants’ 

reading achieves the General Assembly’s intention while Appellees’ reading does 

not.  See Boockvar, 238 A.3d at 380 (citing 1 Pa.C.S. § 1922(1)) (“[W]e must in all 

instances assume the General Assembly does not intend a statute to be interpreted in 

a way that leads to an absurd or unreasonable result.”).  Here, Electors were notified 

that their vote “would not count” in advance of the 2024 Primary.  They appeared at 

their respective polling places on the day of the 2024 Primary and were permitted to 

cast a provisional ballot.  Under Appellees’ construction, Electors’ provisional 

voting was an exercise in futility, as Electors’ provisional vote, under no 

 
26 While there is no testimony here regarding whether Electors were “shown on the district 

register as having voted,” we presume the County followed the Code and only permitted Electors 
to vote provisionally because the district register did not reflect that they had “voted.”   
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circumstances, would be counted.  Appellees assert Electors are foreclosed from 

voting entirely because the Board timely received their declaration envelope.  Under 

Appellees’ construction, they had “already voted”—despite that their mail-in ballots 

will not be counted. 

 Other concerns about consequences were conceded by the Trial Court 

and borne out by Director McCurdy’s testimony.  See supra pp. 8-10.27  Under 

Appellees’ proffered construction, an elector could omit his mail-in ballot altogether 

but return the secrecy and declaration envelopes to the Board, and still be unable to 

vote provisionally.  A commonsense reading of the Code, of course, would permit 

this mail-in elector to cast a provisional ballot because no “voted” ballot was timely 

received by the Board, and thus the voter cannot be marked as having “voted” on the 

district register.  25 P.S. §§ 3146.6(b)(1), 3150.16(b)(1).  However, Appellees’ 

position would result in the Board denying that elector’s provisional ballot even 

though he never submitted a mail-in ballot.  This would render the Having Voted 

Clause, which authorizes voting by provisional ballot, without any effect.  What can 

be the effect of casting a provisional ballot that, as a matter of certain statutory 

operation, could never be counted?   

 That construction of the Code would not just create surplusage.  It 

would also be unfair and misleading to the electorate because it would invite electors 

to cast dummy ballots that were nullities before they were ever cast.  By Appellees’ 

construction, the provisional ballot’s status as not countable is locked in amber at 

the moment the Board receives a mail-in elector’s declaration envelope, without 

regard to whether the enclosed ballot is later determined to be invalid, or not to be a 

ballot at all.  Appellees’ construction would reduce the statutory right to cast a 
 

27 Director McCurdy could not reconcile what constitutes a “ballot” in the above hypothetical. 
Hr’g Tr. at 63-64.  This underscores the ambiguities in the Code.  
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provisional ballot as a failsafe for exercising the right to vote, just in case, to a 

meaningless exercise in paperwork.  Such a provisional ballot would be 

“provisional” only euphemistically.  In Appellees’ view, it really never had a 

chance.28    

  Thankfully, we need not construe the Election Code to yield that result.  

Because its language is ambiguous on this point, we can and must construe the Code 

to give effect to the legislature’s intent.  The General Assembly obviously did intend 

that mail-in and absentee voters can vote by provisional ballot if they have not 

already voted an earlier ballot, as 25 P.S. §§ 3146.6(b)(2) and 3150.16(b)(2) provide.  

This entails the proposition that the provisional ballots so authorized could be 

counted under some circumstances.  The General Assembly did not intend for those 

authorized provisional ballots to be rendered meaningless, essentially void ab initio, 

whenever the elector has made an earlier but unsuccessful attempt to cast or vote a 

ballot. 1 Pa.C.S. § 1922(2) (the Court presumes the General Assembly intended the 

statute to be effective and certain).   

 We reject Appellees’ argument that reaching this result would 

effectively write a mandatory ballot-curing procedure into the Code—a proposition 

our Supreme Court considered and rejected in Boockvar when it held that “[b]oards 

 
28 Appellees position also rewards less-diligent mail-in electors while simultaneously 

punishing more-diligent ones.  Electors in this case mailed their declaration envelopes to the Board 
well in advance of the 2024 Primary.  Accepting Appellees’ construction would require us to hold 
that Electors forfeited their right to vote in the 2024 Primary as of the Board’s receipt of their 
declaration envelopes—no vote could ever be counted.  Now consider a mail-in elector who mails 
his declaration envelope to the Board on the eve of the 2024 Primary Election.  Realizing that the 
mail system may not deliver his ballot to the Board in time, that mail-in voter also appears at his 
polling place on the day of the 2024 Primary and casts a provisional ballot.  If the mail-in elector’s 
ballot was indeed tardy, the Board would count his provisional ballot.  The lackadaisical mail-in 
elector winds up with one vote; the diligent elector winds up with none.     
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are not required to implement a ‘notice and opportunity to cure’ procedure for mail-

in and absentee ballots that voters have filled out incompletely or incorrectly.”  238 

A.3d at 374.  The County has a ballot curing policy, but the Code independently 

authorizes electors to vote by provisional ballot, and, when properly construed, it 

requires the County to count the provisional ballots here.  That does not depend on 

any ballot curing process, whether optional or mandatory.  The provisional ballot is 

a separate ballot, not a cured initial ballot.  The Boockvar Court only tangentially 

discussed provisional voting—the phrase appears only in a single sentence of that 

opinion.  See Boockvar, 238 A.3d at 375 n.28 & accompanying text.  To conclude, 

as the Trial Court did, that “any chance to . . .  cast[] a provisional vote[] constitutes 

a ‘cure’” is to both overread Boockvar and to read the provisional voting sections 

out of the Code.  Trial Court Op. at 27.  This was legal error.   

 Finally, we agree with Appellants and the Secretary that Allegheny 

County does not compel a different result.  That unreported panel decision was 

reached in a different matter and is thus not binding.  More importantly, the Court 

there was not presented with developed arguments on the issue now before us.  The 

Court did not cite or discuss the Casting Clause in 25 P.S. § 3050(a.4)(5)(i) or 

attempt to reconcile it with the Timely Received Clause in 25 P.S. 

§ 3050(a.4)(5)(ii)(F) that the Court found unambiguous.  Perhaps because the parties 

in that case did not argue that the Code’s provisions are ambiguous when taken 

together, the Court did not analyze that question, and we reach a conclusion here 

with the benefit of those arguments.29   

 
29 Given our construction of the Code, we do not consider Appellants’ constitutional 

arguments.  
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V.  CONCLUSION 

 For the foregoing reasons, we conclude that (1) Electors did not cast 

any other ballot within the meaning of 25 P.S. § 3050(a.4)(5)(i), and (2) 25 P.S. 

§ 3050(a.4)(5)(ii)(F) does not prohibit the Board from counting Electors’ provisional 

ballots.  Accordingly, because the record does not indicate any other basis under 

subsection (a.4)(5)(ii) on which the Board could have declined to count the 

provisional ballots, we reverse the Trial Court’s decision and order the Board to 

count Electors’ provisional ballots.   
 
 
    /s/Matthew S. Wolf 
    ____________________________________ 
    MATTHEW S. WOLF, Judge 
 

Judge Dumas dissents. 



IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
Faith Genser and Frank Matis, : CASES CONSOLIDATED 
                     Appellants :  
                        : 
                      v.   : 
    : 
Butler County Board of Elections, : 
Republican National Committee, :  Trial Ct. No. MSD-2024-40116 
Republican Party of Pennsylvania, and :   
The Pennsylvania Democratic Party      : No.  1074 C.D. 2024 
 
Faith Genser and Frank Matis, : 
                        : 
                      v.   :  
    : 
Butler County Board of Elections, : 
Republican National Committee, :  
Republican Party of Pennsylvania, and : 
The Pennsylvania Democratic Party      : 
    : 
Appeal of: The Pennsylvania    : 
Democratic Party   :  No.  1085 C.D. 2024  
   
 

O R D E R 

 

 AND NOW, this 5th day of September, 2024, the order of the Court of 

Common Pleas of Butler County is REVERSED.  The Butler County Board of 

Elections is ORDERED to count the provisional ballots cast by Appellants Faith 

Genser and Frank Matis in the April 23, 2024 Primary Election.   
 
 
 
    /s/Matthew S. Wolf 
    _____________________________________ 
    MATTHEW S. WOLF, Judge 

Order Exit
09/05/2024
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Judge Brandon P. Neuman 
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Steven F. Oberlander (No. 334207) 
DECHERT LLP 
Cira Centre 
2929 Arch Street 
Philadelphia, PA 19104-2808 
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PARTIES’ JOINT STIPULATION OF FACTS 
 
 Plaintiffs, Defendant Washington County Board of Elections (“Washington County” or 

“Board”), and Intervenor-Defendant Republican National Committee (“RNC”),1 by and through 

their respective attorneys, hereby stipulate as follows: 

Parties 

1. Plaintiff Center for Coalfield Justice (“CCJ”) is a 501(c)(3) Pennsylvania 

nonprofit organization headquartered in Washington County. CCJ has 300 individual members, 

many of whom are registered voters and regularly vote in Washington County. CCJ uses public 

education, organizing, and advocacy to advance policies that address the health and 

environmental impacts of the coal, oil, and gas industries on Washington and Greene Counties; 

to strengthen the area’s local economies; and to ensure that area residents have a voice in 

electing officials that will be accountable on the issues that matter most to their community. In 

2020, CCJ launched the Defending Democracy Program to increase civic engagement of 

community members and to educate Washington County residents about political candidates’ 

positions on important environmental, public health, and economic issues. CCJ also engages in 

non-partisan voter education efforts to ensure that all residents of Washington County have the 

information they need to participate in the democratic process. 

2. In April 2024, upon learning that Washington County was (a) segregating mail-in 

ballots with disqualifying errors on their declaration envelopes and (b) because Washington 

County had voted to adopt a policy of not providing notice and an opportunity to cure a legally 

invalid mail-in ballot, Washington County was not disclosing to voters that a ballot had been 

segregated for disqualifying errors (as set forth in ¶¶ 27-39, infra), CCJ redirected staff and 

 
1 Intervenor-Defendant Republican Party of Pennsylvania takes no position with respect to the Joint Stipulations of 
Fact. 
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resources to investigate and analyze the Board’s new policy and to conduct outreach to 

potentially affected voters before Election Day. As a result of Washington County’s policy of not 

providing notice and an opportunity to cure a legally invalid mail-in ballot, CCJ delayed 

important initiatives, including a public education campaign to raise awareness about fracking in 

coalfields and statewide advocacy work around climate equity. If the Board’s policy remains in 

effect for November’s general election, CCJ will need to continue putting projects on hold and 

will continue to divert resources towards an outreach campaign to alert its 300 members and 

other potentially affected Washington County voters that they will not be able to learn about if 

their mail-in ballot has been segregated for a disqualifying error, and work to minimize the 

number of voters affected by the Board’s policy. 

3. Plaintiff Washington Branch NAACP is a non-profit, non-partisan organization 

operating in Washington County, Pennsylvania, and is affiliated with the NAACP Pennsylvania 

State Conference and the national NAACP. Washington Branch NAACP’s mission is to ensure 

the political, educational, social, and economic equality of rights of all persons and to eliminate 

racial hatred and racial discrimination in Washington County. Washington Branch NAACP has 

nearly 200 individual members, many of whom are registered voters and regularly vote in 

Washington County. The Washington Branch NAACP works to expand voter participation 

among its members through voter registration and turnout efforts, organizes candidate fora to 

help voters make informed decisions at the polls, and provides public education to improve trust 

in the political process.  

4. As a result of Washington County’s April 2024 policy change to not provide 

notice and an opportunity to cure a legally invalid mail-in ballot (as set forth in ¶¶ 27-39, infra), 

the Washington Branch NAACP shifted its resources away from previously planned initiatives, 
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including a campaign to promote mental health among Black residents. Instead, the NAACP 

redirected resources to address the Board’s policy change, advocating against the new policy and 

investigating concerns about whether its members’ ballots were included in those the Board 

segregated for disqualifying errors. If the Board’s policy remains in place for the November 

general election, the Washington Branch NAACP will continue to divert staff time and funding 

to develop and implement materials to address voter concerns about whether their votes will be 

counted, and to prevent disqualification of mail-in voters’ ballots.  

5. The Center for Coalfield Justice and Washington Branch NAACP 

(“Organizational Plaintiffs”) were each aware of the Washington County Board of Election’s 

decision not to provide notice and an opportunity to cure in the 2024 primary election before the 

election took place. 

6. Each Organizational Plaintiff was aware prior to the 2024 primary election that 

the Washington County Board of Elections was not informing voters whether or not a voter’s 

mail-in ballot was defective and would not be counted. 

7. The seven named Voter Plaintiffs are all eligible, qualified Pennsylvania voters 

entitled to vote in Washington County. All seven submitted timely ballots for the April 2024 

primary, i.e., the Washington County Board of Elections received them before 8:00 p.m. on 

Election Day. Washington County set aside all seven voters’ ballots for various deficiencies on 

the declaration envelope containing their ballot, as detailed below. 

8. Voter Plaintiffs have each previously successfully voted by mail in prior 

elections; each intend to vote by mail in the November 2024 general election; each is aware of 

the requirements for filling out a mail-in ballot, including the outer envelope and declaration; and 

each intend to completely comply with those requirements. However, if any of the Voter 
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Plaintiffs fail to do so, they will not receive notice before election day under Washington 

County’s current policy. 

9. Plaintiff Bruce Jacobs is a 65-year-old registered voter who lives in Venetia, 

Pennsylvania. The Washington County Board of Elections did not count Mr. Jacobs’ ballot in the 

election tally because he failed to sign and date the declaration envelope. Mr. Jacobs did not 

learn that his mail-in ballot was not counted until after the April 2024 election when he received 

a phone call from a non-profit organization. If Mr. Jacobs had known that Washington County 

had segregated his mail-in ballot for having a disqualifying error on his declaration envelope, he 

would have attempted to take necessary measures to try and ensure that his vote was counted, 

including trying to cast a provisional ballot at his polling place on Election Day.2 Mr. Jacobs will 

vote by mail again in the November 2024 General Election.  

10. Plaintiff Jeffrey Marks is a 72-year-old registered voter who lives in Washington, 

Pennsylvania. On April 22, 2024, Mr. Marks received an email, a true and correct copy of which 

is attached as Exhibit A. The email led Mr. Marks to believe that his vote would be counted. 

Washington County did not count Mr. Marks’ ballot in the election tally because he wrote an 

“incomplete date” on the declaration envelope. Mr. Marks did not learn that his mail-in ballot 

was not counted until after the April 2024 primary election when he received a phone call from a 

non-profit organization. Had Mr. Marks known that his mail-in ballot would not be counted, he 

would have attempted to cast a provisional ballot at his polling place on Election Day to try and 

ensure that his vote was counted. Mr. Marks will vote by mail in the November 2024 general 

election.  

 
2 By agreeing to the stipulations in paragraphs 9-15, Defendant and Intervenors-Defendants do not concede or agree 
that a provisional ballot can be cast to cure a legally defective mail-in ballot, particularly in a county like 
Washington County that has adopted a policy of not providing notice and an opportunity to cure a legally invalid 
mail-in ballot. 
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11. Plaintiff June DeVaughn Hython is an 85-year-old, longtime registered voter who 

lives in Canonsburg. She previously served as a poll worker in Washington County. Ms. 

DeVaughn Hython voted by mail-in ballot in the April 2024 primary election and intends to vote 

by mail in the November 2024 general election. In the April 2024 primary election, Washington 

County did not count Ms. DeVaughn Hython’s ballot in the election tally because she signed in 

the “incorrect area” and failed to date the declaration envelope. She only learned that her mail-in 

ballot was not counted when she received a phone call from a non-profit organization two 

months after the election. Had Ms. DeVaughn Hython known that Washington County had 

segregated her mail-in ballot for having a disqualifying error on her declaration envelope, she 

would have attempted to do whatever was necessary to make try and make sure her vote was 

counted, including trying to cast a provisional ballot at her polling place on Election Day.  

12. Plaintiff Erika Worobec is a 45-year-old registered voter who lives in Cecil. 

Washington County did not count Ms. Worobec’s ballot in the April 2024 election tally because 

she wrote an “incomplete date” on the declaration envelope. She only learned that her mail-in 

ballot was not counted when she received a phone call from a non-profit organization after the 

election. Had Ms. Worobec known that Washington County had segregated her mail-in ballot for 

having a disqualifying error on her declaration envelope, she would have attempted to do 

whatever was necessary to try and make sure her vote was counted, including trying to cast a 

provisional ballot at her polling place on Election Day. Ms. Worobec will vote by mail in the 

November 2024 general election.  

13. Plaintiff Sandra Macioce is a 64-year-old, longtime registered voter who lives in 

Canonsburg. On April 15, 2024, Ms. Macioce received an email, a true and correct copy of 

which is attached as Exhibit B. Washington County did not count Ms. Macioce’s ballot in the 
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election tally because she wrote an “incomplete date” on the outer declaration envelope. Ms. 

Macioce did not learn that her mail-in ballot was not counted until after the April 2024 primary 

election when she received a phone call from a non-profit organization. Had Ms. Macioce known 

that Washington County had segregated her mail-in ballot for having a disqualifying error on the 

declaration envelope, she would have attempted to do whatever was necessary to try and make 

sure her vote was counted, including trying to cast a provisional ballot at her polling place on 

Election Day. Ms. Macioce will vote by mail in the November 2024 general election.  

14. Plaintiff Kenneth Elliott is a 48-year-old registered voter who lives in Amity. On 

April 22, 2024, Mr. Elliott received an email, a true and correct copy of which is attached as 

Exhibit C. The Washington County Board of Elections did not count Mr. Elliott’s ballot in the 

election tally because he wrote an “incomplete date” on the declaration envelope. Mr. Elliott did 

not learn that his mail-in ballot was not counted until he received a phone call after the election 

from Washington Branch NAACP President David Gatling explaining that his vote had not been 

counted. Had Mr. Elliott known that Washington County had segregated his mail-in ballot for 

having a disqualifying error on his declaration envelope, he would have attempted to cast a 

provisional ballot at his polling place on Election Day to try and ensure that his vote was 

counted. 

15. Plaintiff David Dean is a 54-year-old, longtime registered voter who lives in 

Canonsburg. On Election Day, Mr. Dean works as a poll worker in Washington County. 

Washington County did not count Mr. Dean’s ballot in the April 2024 election tally because he 

wrote an “incomplete date” on the declaration envelope. Mr. Dean only learned that his mail-in 

ballot was not counted several months after the election when he received a phone call from 

Washington Branch NAACP President David Gatling, who explained that his vote had not been 
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counted in the election. Had Mr. Dean known that Washington County had segregated his mail-

in ballot for having a disqualifying error on his declaration envelope, he would have attempted to 

do whatever was necessary to try and make sure his vote was counted, including attempting to 

cast a provisional ballot at his polling place on Election Day. Mr. Dean will vote by mail in the 

November 2024 general election.  

16. Defendant Washington County Board of Elections is a local government agency 

that is responsible for overseeing the conduct of all elections in Washington County, 25 P.S. § 

2641.  

17. Intervenor the Republican Party of Pennsylvania (“RPP”) is a major political 

party, 25 P.S. § 2831(a), and the “State committee” for the Republican Party in Pennsylvania, 25 

P.S. § 2834, as well as a federally registered “State Committee” of the Republican Party as 

defined by 52 U.S.C. § 30101(15). The RPP on behalf of itself and its members nominates, 

promotes, and assists Republican candidates seeking election or appointment to federal, state, 

and local office in Pennsylvania. 

18. The RNC and the RPP each have made significant contributions and expenditures 

in support of Republican candidates up and down the ballot and in mobilizing and educating voters 

in Pennsylvania in past election cycles and are doing so again in 2024. These efforts include 

devoting substantial time and resources towards monitoring the voting and vote counting processes 

in Pennsylvania and ensuring those processes are conducted lawfully. The RNC and the RPP make 

expenditures to ensure they and their voters understand the rules governing the elections process, 

including the requirements for voting absentee or by mail and the policies for curing mail-in ballots 

adopted by each county board of elections in the Commonwealth. Any time a voting or election 

rule is changed by law, a court order, or an elections official in Pennsylvania, the RNC’s and the 
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RPP’s past expenditures on learning and educating voters, volunteers, and candidates regarding 

the past rule are wasted, and the RNC and the RPP are required to make new expenditures to learn 

and to educate voters, volunteers, and candidates regarding the new rule.  

19. Accordingly, any judicial order requiring the Washington County Board of 

Elections to change its notice or curing policy with respect to mail-in ballots would harm the RNC 

and the RPP by affecting their core business activities of educating voters, volunteers, and 

candidates and attempting to win elections. Indeed, such an order could change the outcome of an 

election in which a Republican candidate would have prevailed but another candidate is declared 

the winner due to the court-ordered change in the Washington County Board of Elections’ policy. 

Moreover, and at a minimum, such a judicial order would require the RNC and the RPP to make 

new expenditures to understand the order and to educate voters, volunteers, and candidates 

regarding it. Those new expenditures would require the RNC and the RPP to divert resources from 

their other core business activities toward revising their training and education programs. 

Voting by Mail in Pennsylvania 

20. Ahead of the April 23, 2024, primary election, the Department of State redesigned 

the declaration envelope and instructions provided to mail-in ballot voters to “reduce voter errors 

and confusion.” The changes included highlighting the fields the voter must complete on the 

declaration envelope and pre-filling “20” for the year to help ensure voters write the current date 

instead of their birthdate, a common disqualifying error. DOS also gave counties the option to 

include a hole punch on the outer envelope, which would allow election officials to readily see 

when mail-ballot voters had forgotten to include the inner yellow secrecy envelope.  

21. Washington County uses the Statewide Uniform Registry of Electors (SURE) 

system to record the status of mail-in ballots. 
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22. DOS’s recent software updates to the SURE system, which are reflected in DOS’s 

March 11, 2024 SURE Project County Release Notes, affords election offices more options of 

codes they may use when they receive a mail-in ballot with a disqualifying error. A true and 

correct copy of the March 11, 2024 County Release Notes is attached as Exhibit D. 

23. Entry of voters’ mail ballot status also allows each voter to “track” the status of 

their mail-in ballot at a DOS website: 

https://www.pavoterservices.pa.gov/pages/ballottracking.aspx  

24. When the county election office selects the “cancelled” or “pending” code into the 

SURE system, both the automatic email sent through the SURE system and DOS’s mail-ballot 

tracker inform the elector that their mail-in ballot has a disqualifying error. This data is also 

made publicly available to requestors, enabling political parties and voting rights organizations 

to reach out to affected voters and notify them of their ballot status. See 25 P.S. §§ 3146.9, 

3150.17. 

25. The emails found at Exs. A, B, and C are auto-generated emails sent through the 

SURE system, and the text of the email is not approved by Washington County or the 

Washington County Board of Elections. 

Washington County Board of Elections Mail-in-Voting Policy and Practice 
 

26. In 2023, the Washington County Board of Elections voted to adopt a policy that 

provided absentee and mail-in voters with notice of and the opportunity to cure certain defects in 

their mail-in ballots in both the 2023 primary election and 2023 general election.3 

27. Because the Board of Elections had voted to adopt a policy that permitted voters 

to attempt to cure potentially defective mail-in ballots, in the lead-up to both the 2023 primary 

 
3 For ease of reference, these Stipulated and Agreed Facts use the term “mail-in ballots” to encompass both absentee 
and mail-in ballots as described in the Election Code. 
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and general elections, Washington County recorded defective mail-in ballots in the SURE 

system as “CANC – NO DATE” and “CANC – NO SIGNATURE” prior to Election Day.  

28. Pursuant to the Board of Elections’ adopted policy, in 2023 the County permitted 

voters to “cure” mail-in ballots that lacked a signature by going to the election office to add the 

signature. Voters who forgot the date or wrote an “incorrect date” could request a replacement 

mail-in ballot or vote a provisional ballot at their local polling place on Election Day.  

29. On March 12, 2024, the Washington County Board of Elections discussed 

whether or not to continue its policy of providing notice and cure procedures, or to adopt a 

different policy. 

30. At the March 12 meeting, Election Director Melanie Ostrander explained that 

counties had “multiple options” to handle “curing” in light of the DOS SURE system update. 

Board members could continue directing the election office to mark erroneous ballots 

“cancelled” so the voter received an email alerting them to the problem, or they could implement 

a “notice and cure” procedure in which election staff contact voters about the problem and allow 

them to fix it in the office.  

31. Washington County sent out the vast majority of its mail-in ballots on April 1, 

2024, according to SURE system data.  

32. Mail-in ballots prepared and sent to voters by the Washington County Board of 

Elections contain instructions for filling out the ballot, including the declaration on the return 

envelope and indicate at the top, “For your ballot to count, you must follow all of these steps.” A 

true and correct copy of the instructions is attached as Exhibit E. 

33. On April 11, 2024, the Washington County Board of Elections met again to 

discuss whether to change the existing “notice and cure” process for the April 2024 election. 
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Director Ostrander told the Board that their office had already identified “60 defective ballots,” 

about half of which were missing the final two digits in the year. 

34. Election Director Ostrander again explained options for how counties can handle 

ballots with errors. She told the Board that (1) counties can contact the voter to let them know 

about the error and provide an opportunity to fix it at the election office; (2) the election office 

can mark the ballot “cancelled” so the voter will be notified by email that they need to request a 

new ballot or vote provisionally at their polling place; or (3) the election office can take no 

action and the voter will not learn about the error or have any opportunity to correct it.  

35. Following the discussion, the Washington County Board of Elections voted 2-1 to 

enact a policy that does not provide voters with notice of and the opportunity to cure defective 

mail-in ballots. 

36. On April 16, 2024, attorneys from the American Civil Liberties Union of 

Pennsylvania (ACLU-PA) and the Public Interest Law Center (PILC) delivered a letter to the 

Washington County Board of Elections urging the Board to change its decision and allow 

“curing” or at a minimum, to enter the segregated ballots into the SURE system as “cancelled” 

so that voters would be notified and have the option to cast a provisional ballot on Election Day. 

The Board never responded to the letter but the County Commissioners did discuss the issue at a 

meeting on April 18, 2024.4 

37. At the County Commissioners’ meeting on April 18, 2024, community members, 

including representatives from Washington Branch NAACP, provided public comment 

criticizing the Board’s decision not to notify voters who made mistakes on their declaration 

 
4  The County has three Commissioners and those three Commissioners also comprise the Board of Elections. 
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envelopes. At the meeting, 27 individuals provided public comment in support of “curing” mail-

in ballots and 7 spoke in favor of the Board’s decision.  

38. Commissioner Maggi asked his colleagues to reconsider their decision not to 

allow “curing.” His motion to “reconvene to reconsider this issue” did not receive a second from 

either Commissioner Sherman or Commissioner Janis and, therefore, was not eligible for further 

discussion or voting. Commissioner Sherman stated, “My vote would not change.”  

39. As of the April 18th meeting, 170 ballots had already been identified and 

segregated for disqualifying errors on the declaration envelopes. 

40. When Washington County sends a voter a mail-in ballot, Washington County 

marks this in the SURE system. 

41. When Washington County receives a mail-in ballot from a voter, Washington 

County marks the receipt in the SURE system. 

42. To record the Washington County Board of Elections’ receipt of absentee and 

mail-in ballots in the 2024 primary election, representatives of the Board of Elections selected in 

SURE the “Record – Ballot Returned” drop-down. Representatives entered this code for every 

mail-in ballot, including mail-in ballots that were segregated for disqualifying errors.  

43. After receiving a mail-in ballot, the Washington County Board of Elections locks 

the ballot in a secure location. 

44. In April 2024, the election office told voters who inquired about their mail-in 

ballot whether the ballot had been received. The office did not provide any voters with 

information about whether their mail-in ballot had been segregated for a disqualifying error on 

the declaration envelope.  

45. The primary election in Pennsylvania was held on April 23, 2024. 
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46. On Election Day, the poll books in Washington County indicated only which 

voters had requested a mail-in ballot and whether each such voter’s ballot had been received by 

the Board.  

47. If a voter’s mail-in ballot is received by the Washington County Board of 

Elections before the close of the polls and that voter also fills out a provisional ballot, the 

provisional ballot will not be counted by the Board, even if that mail ballot had disqualifying 

errors such as a missing signature on the declaration envelope, a missing or incorrect date on the 

declaration envelope, or a missing secrecy envelope. 

48. No representative of either Organizational Plaintiff attended the public canvassing 

for the 2024 primary election. 

49. None of the voters in Washington County whose mail-in ballots had been set 

aside in the April 2024 primary cast a provisional ballot on Election Day. 

50. No Voter Plaintiff contested his/her vote not being counted by appealing under 25 

P.S. § 3157.  

51. On May 17, 2024, Washington County responded to a Right-to-Know-Law 

request submitted by the ACLU of Pennsylvania, which sought a list of all mail-in voters whose 

ballots were set aside and not counted due to a disqualifying error. A true and correct copy of the 

May 17, 2024 response is attached as Exhibit F. According to the information provided in that 

Right-to-Know-Law response, Washington County did not count the following timely-received 

ballots for the April 2024 election: 

a. 126 ballot envelopes were signed, but had an “incomplete date”; 

b. 41 ballot envelopes were signed, but had an “incorrect date”; 

c. 18 ballot envelopes were signed, but undated; 



 14 

d. 3 ballot envelopes were undated and had a signature in the “wrong area”; 

e. 1 ballot envelope was not signed and had an incomplete date; 

f. 6 ballot envelopes were dated, but not signed; 

g. 52 ballot envelopes were neither signed nor dated; and 

h. 12 ballot packets were lacking a secrecy envelope. 

52. In total, Washington County did not count in the vote tally 259 timely-received 

mail-in ballots for the April 2024 primary election. This represents 2% of all mail-in ballots that 

were timely-received by the election office. These voters are both Democrats and Republicans.  

53. In May of 2024, as documented in an email from Assistant Secretary of State 

Jonathan Marks, the Department of State held “feedback sessions” with County Boards of 

Elections officials to “work with you on revising the language included in SURE-generated 

emails to voters based on the selection of a mail-in ballot status code. The Department has 

sought to include language that reflects the differing practices of every county, and we welcome 

all of your feedback in helping us to craft language that represents what each and every one of 

you do.” A true and correct copy of Assistant Secretary of State Marks’s email is attached as 

Exhibit G.  

54. On July 1, 2024, the Department of State issued a Directive Concerning the Form 

of Absentee and Mail-in Ballot Materials (Directive) that, among other things, includes 

mandatory requirements for how all County Boards of Elections must prepare and print the form 

of the declaration on the outer envelope of all absentee and mail-in ballots for the November 

2024 general election. A true and correct copy of the Directive is attached as Exhibit H. 

55. The Directive requires County Boards of Elections to print above the date field on 

the declaration: “Today’s date here (REQUIRED).” 
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56. The Directive requires County Boards of Elections to provide four boxes in the 

date field of the declaration, print “Month” under the first two boxes, and print “Day” under the 

second two boxes. 

57. The Directive also requires County Boards of Elections to print the full year 

(“2024”) in the date field of the declaration. 

58. The parties agree to the admissibility of the following documents, true and correct 

copies of which are attached as:  

 Ex. A: April 22, 2024 email to Jeffrey Marks 
 Ex. B: April 15, 2024 email to Sandra Macioce 
 Ex. C: April 22, 2024 email to Kenneth Elliott 
 Ex. D: Pa. Dep’t of State, SURE Project, County Release Notes (Mar. 11, 

2024) (Compl. Ex. 10) 
 Ex. E: Washington County mail-in ballot voter instructions 
 Ex. F: Right-to-Know Law Response from Washington County producing the 

names of mail-in ballot voters who submitted timely ballots in the April 23, 
2024 election but were set aside for errors (Compl. Ex. 20) 

 Ex. G: May 10, 2024 email from Assistant Secretary of State Jonathan Marks 
re: “Feedback Sessions” 

 Ex. H: July 1, 2024 Department of State Directive Concerning the Form of 
Absentee and Mail-in Ballot Materials 

 Ex. I: Department of State Guidance Concerning Examination of Absentee 
and Mail-in Ballot Return Envelopes (Apr. 3, 2023) (Compl. Ex. 9) 

 Ex. J: Department of State Pennsylvania Provisional Voting Guidance (Mar. 
11, 2024) (Compl. Ex. 13) 

 Ex. K: Washington County Board of Elections Meeting Minutes from April 
26, 2023 and Sept. 19, 2023 (Compl. Ex. 17) 

 Ex. L: Washington County Board of Elections Meeting Minutes from March 
12, 2024 

 Ex. M: Washington County Board of Elections Meeting Minutes from April 
11, 2024 (Compl. Ex. 18) 

 Ex. N: Washington County Board of Commissioners’ Meeting Minutes from 
April 18, 2024 
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FW: Your Ballot Has Been Received
skram1092 <skram1092@aol.com> Mon, Jun 17, 2024 at 4:45 PM
To: Kate Steiker-Ginzberg <ksteiker-ginzberg@aclupa.org>

See attached 

Jeff

Sent from my T-Mobile 5G Device

-------- Original message --------
From: RA-voterregstatcert@state.pa.us
Date: 4/22/24 10:26 AM (GMT-05:00)
To: SKRAM1092@AOL.COM
Subject: Your Ballot Has Been Received

Dear JEFFREY R MARKS,

Your ballot has been received by WASHINGTON County as of April 22, 2024. If your county election office identifies an
issue with your ballot envelopes that prevents the ballot from being counted, you may receive another notification.
Otherwise, you will not receive any further updates on the status of your ballot from this email address and you are no
longer permitted to vote at your polling place location.

Please note, if WASHINGTON County observes an issue with your ballot envelopes, you may receive another email from
this account with additional information. To get more information on your ballot’s status, you can look it up at
https://www.pavoterservices.pa.gov/Pages/BallotTracking.aspx.

If you have questions about your ballot, please contact WASHINGTON County at (724) 228-6750.

Para leer esta información en español, vaya a https://www.pavoterservices.pa.gov/Pages/BallotTracking.aspx .
 https://www.pavoterservices.pa.gov/Pages/BallotTracking.aspx

Thank you.

****Please do not reply to this email.****
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Fwd: Your Ballot Has Been Received
Gary Macioce <legacy1052019@gmail.com> Wed, Jun 26, 2024 at 2:32 PM
To: ksteiker-ginzberg@aclupa.org
Cc: cdepalma@pubintlaw.org

---------- Forwarded message ---------
From: <RA-voterregstatcert@state.pa.us>
Date: Mon, Apr 15, 2024 at 12:03 PM
Subject: Your Ballot Has Been Received
To: <legacy1052019@gmail.com>

Dear SANDRA L MACIOCE,

Your ballot has been received by WASHINGTON County as of April 15, 2024. If your county election office identifies an
issue with your ballot envelopes that prevents the ballot from being counted, you may receive another notification.
Otherwise, you will not receive any further updates on the status of your ballot from this email address and you are no
longer permitted to vote at your polling place location.

Please note, if WASHINGTON County observes an issue with your ballot envelopes, you may receive another email from
this account with additional information. To get more information on your ballot’s status, you can look it up at
https://www.pavoterservices.pa.gov/Pages/BallotTracking.aspx.

If you have questions about your ballot, please contact WASHINGTON County at (724) 228-6750.

Para leer esta información en español, vaya a https://www.pavoterservices.pa.gov/Pages/BallotTracking.aspx .
 https://www.pavoterservices.pa.gov/Pages/BallotTracking.aspx

Thank you.

****Please do not reply to this email.****

--
Gary and Sandy Macioce
105 Legacy Drive
Canonsburg, PA 15317

legacy1052019@gmail.com
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Fwd: Your Ballot Has Been Received
1 message

Ken Elliott <kenelliott76@gmail.com> Fri, Jun 28, 2024 at 7:00 PM
To: Ksteiker-ginzberg@aclupa.org

Sent from my iPhone

Begin forwarded message:

From: RA-voterregstatcert@state.pa.us
Date: 22 April 2024 at 11:06:53 GMT-4
To: kenelliott76@gmail.com
Subject: Your Ballot Has Been Received

Dear KENNETH B ELLIOTT,

Your ballot has been received by WASHINGTON County as of April 22, 2024. If your county election office identifies an
issue with your ballot envelopes that prevents the ballot from being counted, you may receive another notification.
Otherwise, you will not receive any further updates on the status of your ballot from this email address and you are no
longer permitted to vote at your polling place location.

Please note, if WASHINGTON County observes an issue with your ballot envelopes, you may receive another email from
this account with additional information. To get more information on your ballot’s status, you can look it up at
https://www.pavoterservices.pa.gov/Pages/BallotTracking.aspx.

If you have questions about your ballot, please contact WASHINGTON County at (724) 228-6750.

Para leer esta información en español, vaya a https://www.pavoterservices.pa.gov/Pages/BallotTracking.aspx .
 https://www.pavoterservices.pa.gov/Pages/BallotTracking.aspx

Thank you.

****Please do not reply to this email.****
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Name Address City State Zip Precinct Party Rec'd
Mae F Gannis 352 Victory Ln Canonsburg PA 15317 Cecil 7 D 4/17/2024
George A Heckman 111 Driftwood Dr Washington PA 15301 Carroll 5 R 4/15/2024
Kimberly E Aufmuth-Shell 1074 Woodlawn Dr Canonsburg PA 15317 North Strabane 9 D 4/15/2024
Donna L Russell 390 Hiawatha Rd Prosperity PA 15329 South Franklin 1 R 4/15/2024
Ann Louise Madia 10 Linda Ct Canonsburg PA 15317 North Strabane 2 D 4/15/2024
Howard J Ferguson 811 Evergreen Dr Washington PA 15301 South Strabane 2 D 4/15/2024
Mary Anne Bandalo 630 Sixth St Donora PA 15033 Donora 4 D 4/15/2024
Lorre E Jacobs 2000 Tall Grass Ln Unit 206 Canonsburg PA 15317 Cecil 6 R 4/17/2024
Claire S Crowley 126 Lakewood Dr Canonsburg PA 15317 North Strabane 9 D 4/17/2024
Mary M Patnesky 381 First St Po Box 183 Lawrence PA 15055 Cecil 8 D 4/17/2024
Barbara B Sheetz 133 Valley Rd Eighty Four PA 15330 Nottingham 2 D 4/19/2024
Donna Rae Mersky 1298 Donnan Ave Apt B11 Washington PA 15301 Washington 7-3 R 4/18/2024
Melissa Marie DiLeo 198 Roscommon Pl McMurray PA 15317 Peters A-1 D 4/17/2024
Cheryl H Konwick 195 Kevech Rd Monongahela PA 15063 Fallowfield 2 D 4/19/2024
Charlene S Veydt 100 Highrise Way Apt 207 Burgettstown PA 15021 Burgettstown PA 15021 R 4/11/2024
Hortense D Davis 121 N Central Ave Apt 104 Canonsburg PA 15317 Canonsburg 2-2 D 4/11/2024
Kim Orlando 1400 Deer Creek Crossing Dr Canonsburg PA 15317 Cecil 6 D 4/15/2024
Lynne K Plitt 367 Laurel Ridge Rd Scenery Hill PA 15360 West Bethlehem D 4/15/2024
Christopher T Berger 162 Muse Bishop Rd Canonsburg PA 15317 Cecil 5 D 4/15/2024
Patricia A Clausi 13 Truman Rd Charleroi PA 15022 Fallowfield 1 D 4/15/2024
Ashley M Vollmer 114 Sundial Dr Canonsburg PA 15317 Cecil 5 D 4/15/2024
Henry T Likar Jr 555 McClane Farm Rd Washington PA 15301 Chartiers 3 R 4/15/2024
Sandra L Macioce 105 Legacy Dr Canonsburg PA 15317 North Strabane 3 R 4/15/2024
Savannah Lynn Poyer 111 Scenery Hill Dr Canonsburg PA 15317 Cecil 5 R 4/15/2024
Diane Denice Richie 145 Smithfield St Canonsburg PA 15317 Canonsburg 3-3 D 4/15/2024
Tonia Kay Grazzini 1003 Shady Ave Charleroi PA 15022 Charleroi 6 R 4/15/2024
Jeanne Marie Kabacinski 2006 Trillium Ct Canonsburg PA 15317 North Strabane 9 D 4/12/2024
Richard James Egnosak 466 Hunting Creek Rd Canonsburg PA 15317 North Strabane 9 R 4/11/2024
Karen L Jurczak 617 Fourth St North Charleroi PA 15022 North Charleroi D 4/12/2024
Mary Elizabeth Griffin 114 Scenery Hill Dr Canonsburg PA 15317 Cecil 5 R 4/12/2024
Marie Metz 217 Parkwood Circle Canonsburg PA 15317 Cecil 4 D 4/12/2024
Eric Charles Glomb 327 Bridlewood Ct Canonsburg PA 15317 North Strabane 5 D 4/12/2024
David Michael Hawk 410 Franklin ave Canonsburg PA 15317 Canonsburg 1-3 R 4/12/2024
David Zelenko 397 Pine Ridge Dr Venetia PA 15367 Peters D-1 D 4/12/2024
Charlene M Megyesy 204 Bench Ave Washington PA 15301 Canton 5 R 4/12/2024
Kimberly Bouchon 13 Robb St McDonald PA 15057 Robinson 3 D 4/11/2024
Michael B Kostrej Jr 850 Beech St Apt 209 Washington PA 15301 South Strabane 1 D 4/11/2024
Edward J Shiel Jr 907 Mary St Po Box 432 Langeloth PA 15054 Smith 6 D 4/11/2024
Nancy A Kostrej 850 Beech St Apt 209 Washington PA 15301 South Strabane 1 D 4/11/2024
James A Mauger 136 Kimber Dr McMurray PA 15317 Peters A-3 R 4/12/2024
Erika Lyn Worobec 134 Wilson Ave Cecil PA 15321 Cecil 4 D 4/11/2024
Gary W Froelich 217 Village Green Dr McMurray PA 15317 Peters A-1 D 4/11/2024
Tod N Todd 523 Francis Mine State Rd Burgettstown PA 15021 Hanover 2 D 4/8/2024
Glenn Butcher Jr 368 Narigon Run Rd Claysville PA 15323 Independence 1 D 4/8/2024
Louis J Pellegrini 43 Pearl Alley Monongahela PA 15063 Carroll 1 D 4/8/2024
Linda M Dolan 843 Western Ave Washington PA 15301 Chartiers 6 D 4/8/2024
Bonnie L Knox 24 Ankrom Rd Washington PA 15301 Amwell 1 D 4/8/2024
Susan M Lavallee 104 Woodhaven Dr McDonald PA 15057 Cecil 1 D 4/17/2024
Mark Gregory Bloom 115 Victoria Ct Canonsburg PA 15317 North Strabane 7 D 4/17/2024
Pamela F Lauff 414 Valley St PO Box 291 Midway PA 15060 Midway D 4/17/2024
Linda C Amos 201 Montgomery Ave Washington PA 15301 Washington 7-3 D 4/17/2024
Jessica Anne Bruyer 26 Covered Bridge Rd McDonald PA 15057 Smith 4 D 4/17/2024
Thomas K Nutting 705 Eleventh St Charleroi PA 15022 Charleroi 6 R 4/17/2024
Lauren Ashleigh MacWithey 71 1/2 W Katherine Ave Washington PA 15301 Washington 6-3 D 4/17/2024
Joy L Kowcheck 2006 Avella Rd Avella PA 15312 Independence 1 D 4/17/2024
Denise Ann Weisman 217 Fieldbrook Dr Canonsburg PA 15317 North Strabane 4 D 4/17/2024
Elizabeth A Carey 205 Stonegate Dr McMurray PA 15317 North Strabane 1 D 4/17/2024



Audrey Lee Adams Sims 530 Euclid Ave Canonsburg PA 15317 Canonsburg 1-3 D 4/17/2024
Jeffrey R Marks 645 Lone Pine Rd Washington PA 15301 West Bethlehem D 4/22/2024
Linda M Azman 130 Veltri dr Washington PA 15301 Canton 5 D 4/22/2024
Janet K Brownlee 207 Verona Dr Washington PA 15301 South Strabane 2 D 4/22/2024
Victoria Claire Heilman 321 Doubletree Dr Venetia PA 15367 Peters B-3 R 4/22/2024
D Glenn Garee 161 Mounts Rd Washington PA 15301 South Franklin 1 R 4/22/2024
Sallie A Otto 14 Otto Ln Charleroi PA 15022 Twilight R 4/22/2024
Kathy J Gigliotti 115 Kinder Ave Charleroi PA 15022 Fallowfield 1 D 4/22/2024
David Anthony D'Errico 701 Joffre Bulger Rd Bulger PA 15019 Smith 7 R 4/22/2024
William F Zickefoose 243 Purdy Rd Burgettstown PA 15021 Hanover 1 R 4/22/2024
James D Sirianni Jr 88 Nancy Ln McMurray PA 15317 North Strabane 1 D 4/23/2024
Elizabeth M Olah 101 Fair Meadow Dr Washington PA 15301 Chartiers 3 D 4/23/2024
Donna Lee Abraham 314 Anthem Way Canonsburg PA 15317 Cecil 7 R 4/8/2024
Bernadette L Ohrman 505 Meadow Ave Rear Charleroi PA 15022 Charleroi 3 D 4/11/2024
Thomas Michael Abraham 314 Anthem Way Canonsburg PA 15317 Cecil 7 R 4/8/2024
Stephen James Morgo 37 Cherry St PO Box 88 Ellsworth PA 15331 Ellsworth D 4/8/2024
Eileen Sappir 215 Overlook Dr McMurray PA 15317 Peters A-1 D 4/8/2024
Marsha Lynn Kwait 230 Maple Ridge Dr Canonsburg PA 15317 Cecil 7 D 4/12/2024
Rose Marie Ruble 441 Valley Brook Rd Apt 251 McMurray PA 15317 Peters A-3 D 4/15/2024
Cindy G Craig 114 Summit Circle Houston PA 15342 Chartiers 7 D 4/8/2024
Janice K Milton 47 Preston Rd Bentleyville PA 15314 Somerset 1 D 4/8/2024
Andrew Albert Boscan 532 Isabella Ave North Charleroi PA 15022 North Charleroi D 4/17/2024
Helen Zupan 711 Locust Ln North Charleroi PA 15022 North Charleroi D 4/8/2024
Abigail Elise Hay 91 Nancy Dr McMurray PA 15317 Peters C-2 R 4/16/2024
David M Viszneki 1208 Sunset Dr Bulger PA 15019 Robinson 1 R 4/11/2024
Caroline G Frazier 20 Round Top Dr Finleyville PA 15332 Union 7 R 4/22/2024
Joanne H Piatt 940 Berry Rd Washington PA 15301 South Strabane 2 D 4/22/2024
Kimberly P Staub 101 Walnut Rd McDonald PA 15057 Mt Pleasant 1 R 4/11/2024
James M Rowan 72 Highland Ave West Alexander PA 15376 Donegal 1 D 4/11/2024
John Debord 750 Clare Dr Washington PA 15301 South Strabane 6 D 4/8/2024
Frank John Krautheim Jr 123 Heather Dr Canonsburg PA 15317 North Strabane 9 D 4/18/2024
William M Stewart 324 Elm Dr Canonsburg PA 15317 Cecil 6 D 4/18/2024
Jordan Christopher Matijevch 134 Stonegate Dr McMurray PA 15317 North Strabane 1 R 4/18/2024
Rachel A Stevenson 236 Walnut St Houston PA 15342 Chartiers 7 D 4/18/2024
Karen Faith Bryan 542 Fair Meadow Dr Washington PA 15301 Chartiers 3 D 4/18/2024
David H Clapp 3493 route 40 Washington PA 15301 Buffalo D 4/10/2024
Michaelene Brezarich 325 McClay Rd Washington PA 15301 Canton 5 D 4/11/2024
Millay Victoria Shipley 803 First St Apt 201 Canonsburg PA 15317 Canonsburg 1-4 D 4/10/2024
Vincent Paul Golle 30 Chestnut Ln McDonald PA 15057 Mt Pleasant 1 D 4/10/2024
Dana Lynn Geyer 4084 Overview Dr Canonsburg PA 15317 Cecil 6 R 4/10/2024
Amy D Currey 138 Foxchase Dr Canonsburg PA 15317 North Strabane 8 D 4/10/2024
Marion L Gaster 456 Low Hill Rd Brownsville PA 15417 Centerville 6 D 4/10/2024
Amber Lynne Felmlee 172 Sunset Dr Washington PA 15301 Canton 4 D 4/11/2024
Carol Sue Thomas 147 Dyers Stone Dr Eighty Four PA 15330 Nottingham 2 R 4/10/2024
Blane A Black 121 Fair Meadow Dr Washington PA 15301 Chartiers 3 D 4/10/2024
John D Stewart 139 W Fair Meadow Dr Canonsburg PA 15317 North Strabane 2 R 4/11/2024
Carl M Ward 227 Hooks Ln Canonsburg PA 15317 Canonsburg 1-4 D 4/10/2024
Dixie-Lee McKelvey 103 Merino Dr Canonsburg PA 15317 North Strabane 8 D 4/10/2024
David L Dean 502 Ketchum Dr Canonsburg PA 15317 Canonsburg 2-2 D 4/8/2024
Thomas L Buckels 74 Enterprise Rd Washington PA 15301 South Strabane 2 D 4/8/2024
Kathryn Ann Severin 4 Core St Washington PA 15301 Washington 6-3 D 4/8/2024
Thomas V Roberts Sr 9 Roberts Dr Burgettstown PA 15021 Jefferson D 4/8/2024
Gary M Stefansky 421 Ironwood Dr Canonsburg PA 15317 Cecil 6 D 4/8/2024
Deborah Anita Holland 201 Buffalo Ridge Rd McMurray PA 15317 Peters A-3 D 4/8/2024
Maryanne Marth 454 Linnwood Rd Eighty Four PA 15330 North Strabane 3 R 4/8/2024
Phillip Lavelle 14 Patriot Dr Canonsburg PA 15317 Cecil 7 D 4/11/2024
Dawn Eileen Miller 106 Fulton Rd Canonsburg PA 15317 North Strabane 3 D 4/10/2024
Terrissa J Orme 2425 Route 136 Apt B Eighty Four PA 15330 Somerset 2 D 4/22/2024



Seamonee D Smith 105 Bridle Ln Washington PA 15301 Chartiers 3 D 4/22/2024
Richard Laughlin 249 W McMurray Rd Apt 202B McMurray PA 15317 Peters A-1 D 4/22/2024
Kenneth B Elliott 110 Hatfield Rd Amity PA 15311 Amwell 2 D 4/22/2024
Kathryn Kyluck 420 Vance Dr Burgettstown PA 15021 Smith 6 D 4/15/2024
Mary Jane Silcott 351 Cloverdale Ave Canonsburg PA 15317 Chartiers 2 R 4/22/2024
Daniel H Burt 1402 St Andrews Dr Washington PA 15301 South Strabane 2 R 4/15/2024
Edward J Gannis 352 Victory Ln Canonsburg PA 15317 Cecil 7 D 4/17/2024
Joyce A Freeman 1400 Main St Apt 611 Canonsburg PA 15317 Cecil 6 D 4/17/2024
Steffanie B Elkins 307 Park Ave Monongahela PA 15063 Monongahela 1 R 4/10/2024
Edward Todd Stenson 1623 Pierce St Aliquippa PA 15001 Centerville 4 R 4/15/2024
Michele Majestic 1045 Woodridge Dr Canonsburg PA 15317 North Strabane 9 D 4/15/2024



Name Address City State Zip Precinct Party Rec'd
John S Coffey 1413 Yorktowne Dr Lawrence PA 15055 Cecil 8 R 4/10/2024
Richard J Chester 40 Paul Dr Washington PA 15301 South Strabane 6 D 4/8/2024
Joanne L Russell 112 Farmview Pl Venetia PA 15367 Peters D-3 D 4/10/2024
Shirley M Shoaf 612 Clubhouse Dr Washington PA 15301 South Strabane 6 R 4/11/2024
Kay L Sherwin 5032 Meadow Ave Finleyville PA 15332 Union 1 D 4/15/2024
Vincent E Celento 241 Patterson Rd Eighty Four PA 15330 Nottingham 1 D 4/15/2024
Dennis W Myers 106 Cove Ct McMurray PA 15317 Peters A-3 R 4/10/2024
Lori Lee McWilliams 295 Walker Rd Canonsburg PA 15317 North Strabane 2 D 4/15/2024
Joseph W Sulla 4015 Park Ave Prosperity PA 15329 South Franklin 1 R 4/17/2024
Margaret Ann Archer 642 Creek Rd Bulger PA 15019 Smith 3 D 4/17/2024
Gary W Nicholls 2269 E National Pike Scenery Hill PA 15360 North Bethlehem R 4/11/2024
Shirley McLaughlin 317 Wellness Way Apt 316 Washington PA 15301 South Strabane 3 D 4/11/2024
Carmon C LaSalvia Jr 110 Waynesburg Rd Washington PA 15301 Amwell 1 D 4/12/2024
Doris P Riggle 319 Wellness Way Apt 321 Washington PA 15301 South Strabane 3 R 4/23/2024
Mary C Fortunato 1880 W Chestnut St Apt 2 Washington PA 15301 North Franklin 2 D 4/23/2024
Thomas P Howe Jr 104 Druid Dr McMurray PA 15317 Peters D-3 R 4/22/2024
Magdalena A Hudson 502 Huntclub Dr McMurray PA 15317 North Strabane 1 D 4/8/2024
Lori L Karavolis 246 Liberty Blvd Canonsburg PA 15317 Cecil 7 D 4/17/2024
Frank E Brink Jr 367 Cecil Henderson Rd Canonsburg PA 15317 Cecil 6 D 4/22/2024
Ewing J Rhoades 261 Hazelwood Dr Washington PA 15301 North Franklin 1 R 4/8/2024
Ettore Cercone 253 Fort Cherry Rd McDonald PA 15057 Mt Pleasant 1 D 4/10/2024
James V Scarsellato 15 Giffin Dr Canonsburg PA 15317 North Strabane 7 D 4/17/2024
Nancy A McCreight 48 Morgan Ave Washington PA 15301 East Washington D 4/12/2024
Doris D Swesky 2172 Jefferson Ave Washington PA 15301 Canton 2 D 4/15/2024
Loretta J Wilson 30 Dye Rd Washington PA 15301 Canton 4 R 4/11/2024
Reba N Van Riper 502 Clubhouse Dr Washington PA 15301 South Strabane 6 R 4/10/2024
Peter J Eaves 441 Valley Brook Rd Apt 244 McMurray PA 15317 Peters A-3 D 4/10/2024
Anne M Paris 85 Thompson Ave Donora PA 15033 Donora 2 D 4/18/2024
Barbara Lynn Saunders 238 Fox Run Dr Venetia PA 15367 Peters B-3 D 4/10/2024
Sandra Marie Grudevich 138 Walker Rd Canonsburg PA 15317 North Strabane 3 R 4/22/2024
Marellen J Lowman 540 Church Hill Rd Venetia PA 15367 Peters B-2 R 4/11/2024
Peter L Rudman 110 Morgan Dr Washington PA 15301 South Strabane 2 D 4/8/2024
Beverly A Rudman 110 Morgan Dr Washington PA 15301 South Strabane 2 D 4/8/2024
Louis S Sepe 440 Vaneal Rd Washington PA 15301 South Franklin 1 R 4/22/2024
Maria J Sepe 440 Vaneal Rd Washington PA 15301 South Franklin 1 R 4/22/2024
Nicholas Clinton Marshman 1823 N Main St Washington PA 15301 South Strabane 1 D 4/15/2024
Daniel L Rudman 110 Morgan Dr Washington PA 15301 South Strabane 2 D 4/10/2024
Howard F Anderson 277 Preston Dr Washington PA 15301 South Strabane 1 D 4/10/2024
Marlene J Pascarella 204 Main St New Eagle PA 15067 New Eagle 1 D 4/8/2024
Nolan T Vance 9812 Steubenville Pike Bulger PA 15019 Robinson 1 D 4/18/2024
Grayce E Klein 20 DeGarmo Ln Claysville PA 15323 Donegal 2 R 4/10/2024



Name Address City State Zip Precinct Party Rec'd
Virginia M Murphy 240 Cedar Hill Dr McMurray PA 15317 Peters D-2 D 4/10/2024
Arthur S Harris 925 Shutterly St California PA 15419 California 2 D 4/18/2024
Virginia J Wallace 176 May Ave Washington PA 15301 Washington 8-1 D 4/8/2024
Lateasha Shaylin Wallace 176 May Ave Washington PA 15301 Washington 8-1 D 4/8/2024
Dorian Eli Wallace 176 May Ave Washington PA 15301 Washington 8-1 D 4/8/2024
Robert Clair Blanc 105 Anderson Dr Canonsburg PA 15317 North Strabane 8 D 4/15/2024
Doris J Rayman 1483 Yorktowne Dr Lawrence PA 15055 Cecil 8 R 4/15/2024
Ramona Lemmon Bice 1485 Allison Ave Washington PA 15301 Washington 7-2 R 4/15/2024
Catherine A Louis 328 Twin Bridges Rd Charleroi PA 15022 Fallowfield 4 R 4/12/2024
Deborah Ann Noble 9 Ferguson St Burgettstown PA 15021 Hanover 2 D 4/11/2024
Patricia B DelBusse 35 Ginger Hill Rd Finleyville PA 15332 Nottingham 1 D 4/17/2024
Karen Marie Ninness 94 Poplar St Canonsburg PA 15317 North Strabane 2 R 4/17/2024
Charlotte Jean Flanagan 4016 Bentwood Dr Canonsburg PA 15317 North Strabane 2 D 4/17/2024
Vijay Satchidanand Warty 240 Liberty Blvd Canonsburg PA 15317 Cecil 7 D 4/15/2024
Susan J Wilson 363 Rock Hollow Rd Claysville PA 15332 East Finley D 4/15/2024
Betty J Gipson 7208 Sapphire Ln Washington PA 15301 South Strabane 3 D 4/15/2024
Richard C Stephens Jr 410 Allison Ave Washington PA 15301 Washington 7-1 R 4/19/2024
Alisha Raelynn Moore 827 Thompson Ave Donora PA 15033 Donora 7 D 4/22/2024



Name Address City State Zip Precinct Party Rec'd
Beverly Henry 6326 Jack St Finleyville PA 15332 Union 5 D 4/10/2024
June DeVaughn-Hython 304 Papp Rd Canonsburg PA 15317 Cecil 6 D 4/12/2024
Mary Ann Stewart 835 S Main St Washington PA 15301 North Franklin 1 D 4/11/2024



Name Address City State Zip Precinct Party Rec'd
Robin R Hruby 7 Front St Monongahela PA 15063 Carroll 5 D 4/10/2024



Name Address City State Zip Precinct Party Rec'd
Thomas E Baxter IV 1623 Center Dr Monongahela PA 15063 Carroll 5 R 4/15/2024
Mary C Zak 113 Kelly Dr Washington PA 15301 South Strabane 1 R 4/10/2024
Alice Oblock 131 Mawhinney Rd Cecil PA 15321 Cecil 4 D 4/17/2024
Sandra K Patterson 790 Nevin St Monongahela PA 15063 Monongahela 1 D 4/18/2024
Beverly D Kostka 710 Howard St Canonsburg PA 15317 Canonsburg 1-4 D 4/11/2024
James V Tustin 2956 S Bridge Rd Washington PA 15301 Buffalo D 4/23/2024



Name Address City State Zip Precinct Party Date Rec'd
Andrew L Shuble 115 S Jefferson Ave Canonsburg PA 15317 Canonsburg 3-1 D 4/11/2024
Arthur DelCorso Jr 28 Sycamore St PO Box 134 Muse PA 15350 Cecil 5 D 4/8/2024
Bonnie B West 800 E Beau St Apt 5A Washington PA 15301 South Strabane 5 R 4/18/2024
Bruce M Jacobs 327 Azalea Dr Venetia PA 15367 Peters B-1 D 4/22/2024
Camille J Cortis 107 Norris Dr Canonsburg PA 15317 North Strabane 7 R 4/10/2024
Carol Jean Hoffman 128 Prosser Dr Monongahela PA 15063 Carroll 5 R 4/10/2024
Colleen Ruth Barber 32 Belmont Ave Finleyville PA 15332 Union 1 R 4/8/2024
Dallas R Henry 1039 Bayberry Dr Canonsburg PA 15317 North Strabane 7 D 4/11/2024
David Iams 29 Roberts Rd Washington PA 15301 South Strabane 6 R 4/17/2024
Dolores J Gentile 334 Sawhill Rd Claysville PA 15323 East Finley D 4/10/2024
Donald S Kuzy 243 McDowell Ln Apt 323 Canonsburg PA 15317 North Strabane 9 D 4/11/2024
Dorothy Weldon 125 Tower St Monongahela PA 15063 Carroll 5 D 4/8/2024
Elena Tiano 317 Wellness Way Apt 215 Washington PA 15301 South Strabane 3 D 4/15/2024
Ellen Gency 21 Wisetown Rd Charleroi PA 15022 Fallowfield 4 R 4/11/2024
Estella Mary Cochran 156 Ahepa Dr Apt 308 Canonsburg PA 15317 North Strabane 9 R 4/19/2024
Frederick O Hython 304 Papp Rd Canonsburg PA 15317 Cecil 6 D 4/15/2024
Gary McKee 329 Maid Marion Ln McMurray PA 15317 Peters D-2 R 4/8/2024
Gregory Micjan 246 Sixth St California PA 15419 California 2 D 4/8/2024
Irwin Quail Jr 334 Pike Run Dr Daisytown PA 15427 West Pike Run 2 R 4/17/2024
Isabelle Alderson 317 Wellness Way Apt 104 Washington PA 15301 South Strabane 3 R 4/15/2024
Jackie S Batson 862 Beech St Apt 307 Washington PA 15301 South Strabane 1 D 4/12/2024
Janet Lynne Breiding 208 Friar Ln McMurray PA 15317 Peters C-2 D 4/8/2024
Jennifer S Filipiak 303 Sixth Ave New Eagle PA 15067 New Eagle 1 R 4/15/2024
Joan D Ferrari 195 Delaware Trail Venetia PA 15367 Peters B-1 D 4/15/2024
Joan L Anderson 145 Ford St Washington PA 15301 Canton 1 D 4/8/2024
Joseph F Girardi III 1098 Bayberry Dr Canonsburg PA 15317 North Strabane 7 D 4/12/2024
Josephine Jeffries 247 Vankirk Ridge Rd Washington PA 15301 Amwell 1 R 4/22/2024
Judy M Cain 331 Sunset Blvd Washington PA 15301 South Strabane 1 D 4/15/2024
Kathleen Meyer 123 Lenore Way McMurray PA 15317 North Strabane 1 D 4/8/2024
Lester L Gentile Sr 334 Sawhill Rd Claysville PA 15323 East Finley D 4/11/2024
Linda K Mankey 15 Moroz Ln Washington PA 15301 Amwell 1 R 4/18/2024
Linda Robinson 685 Meldon Ave Apt 912 Donora PA 15033 Donora 5 D 4/8/2024
Marcia L Kalka 44 Windcrest Dr Cecil PA 15321 Cecil 4 R 4/22/2024
Margaret M Koget 115 Isabelle St Monongahela PA 15063 Carroll 4 D 4/8/2024
Marianne M Kuzy 243 McDowell Ln Canonsburg PA 15317 North Strabane 9 D 4/10/2024
Mary Beth Mascaro-Corwin 452 N Kings Creek Rd Burgettstown PA 15022 Hanover 1 R 4/8/2024
Michelle D Jacobs 246 Burton Ave Washington PA 15301 Washington 6-1 D 4/12/2024
Mildred Blanch Amos 672 Maple Terrace Washington PA 15301 Washington 7-2 D 4/8/2024
Mildred Mary Newman 1 W College St Apt 310 Canonsburg PA 15317 Canonsburg 2-2 R 4/10/2024
Nanciann Eneix 355 Shirls Ave Washington PA 15301 Washington 7-1 R 4/11/2024
Norma Jacobs 246 Burton Ave Washington PA 15301 Washington 6-1 D 4/12/2024
Patricia Ann Gavazzi 103 Reservoir Dr Bentleyville PA 15317 Bentleyville D 4/19/2024
Patricia Peters 896 Sugar Run Rd PO Box 1 Eighty Four PA 15330 Nottingham 1 D 4/19/2024
Patricia Santmyer 113 Kelly Dr Washington PA 15301 South Strabane 1 R 4/11/2024
Richard A Sherman 700 Redwood Dr McDonald PA 15057 Cecil 3 D 4/11/2024
Richard D Scott 327 McClane Farm Rd Washington PA 15301 Chartiers 3 D 4/15/2024
Robert L Jones 125 Valley Rd Canonsburg PA 15317 Canonsburg 3-3 D 4/17/2024
Robert Whiten Sr 905 Second St Charleroi PA 15022 Charleroi 3 D 4/15/2024
Ronald J Korintus 604 Valley View Canonsburg PA 15317 Canonsburg 3-3 D 4/10/2024
Stephen M Koget 115 Isabelle St Monongahela PA 15063 Carroll 4 D 4/8/2024
Susan B Schantz 889 Bebout Rd Venetia PA 15367 Peters B-1 D 4/18/2024
Thomas Schweitzer 110 Foxchase Dr Canonsburg PA 15317 North Strabane 8 D 4/22/2024



Name Address City State Zip Precinct Party Rec'd
Thomas A Collura 37 Shannon Rd Monongahela PA 15063 Fallowfield 2 R 4/11/2024
Dennis G Messick 127 Elm Alley Po Box 661 Ellsworth PA 15331 Ellsworth D 4/11/2024
Patricia D Stinley 636 E Beau St Washington PA 15301 East Washington R 4/22/2024
Warren E Gaster 254 Ridge Rd Brownsville PA 15417 Centerville 6 D 4/10/2024
Michael Livelli 150 Liberty Blvd Canonsburg PA 15317 Cecil 7 D 4/22/2024
Ronald E Bruzda 401 Lincoln Ave Charleroi PA 15022 Charleroi 2 D 4/19/2024
Maureen Andrews 19 Lavonne Ave Charleroi PA 15022 Fallowfield 3 D 4/10/2024
Michael C Hall 151 Cummins Ave Houston PA 15342 Chartiers 7 D 4/10/2024
Christine Kief 369 Georgetown Rd Canonsburg PA 15317 Cecil 8 R 4/15/2024
Emilie Anne Simone 106 Bittersweet Circle Venetia PA 15367 Peters B-1 D 4/22/2024
Richard K Polk 30 Virginia Lane Canonsburg PA 15317 Cecil 6 D 4/12/2024
Tabitha L Blumen 55 Myers Lane Washington PA 15301 Chartiers 1 D 4/23/2024
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Directive 2 of 2024 
The following Directive is issued Ju , 2024, by the Secretary of the Commonwealth 
(“Secretary”) pursuant to authority contained at Sections 201, 1304, and 1304-D of the
Pennsylvania Election Code, 25 P.S. §§ 2621, 3146.4, 3150.14.

Background
Pennsylvania law requires county officials to provide qualified electors voting by
absentee or mail-in ballot with “two envelopes, the official [] ballot, lists of candidates,
when authorized by [law], the uniform instructions in form and substance as prescribed 
by the Secretary of the Commonwealth and nothing else.” 1 Moreover, certain counties
are subject to Section 203 of the federal Voting Rights Act (“Section 203”), 2 requiring 
them to provide voting materials in non-English languages.

This Directive prescribes these forms and provides English, bilingual, and in some 
instances, trilingual versions. This Directive also prescribes a process for counties to 
seek a variance where necessary to accommodate equipment limitations or
specifications. The highlighted portions of each form in Appendix A are those whose
contents may be altered to provide information unique to the county, voter, or election,
without requesting permission for a variance as provided in Section 6. These alterations
may be made to the content of the text. Provided, however, that the discretion to adjust
the contents is subject to additional prescriptions in the relevant sections.

As discussed further in Sections 2 and 5, Counties are left with discretion to arrange
text orientation, and to enlarge text font sizes, in order to best serve their voters and
accommodate different equipment specifications. Likewise, counties may adjust the 
orientation in order to accommodate envelopes with dimensions different from those 
presented in the samples.

The forms prescribed under this Directive will also be provided to counties under 
separate, secure cover in a digital format that can be directly used for printing and 
formatting. This Directive provides only minimum requirements for compliance with 
Pennsylvania law and the Secretary’s prescriptions. Although nothing in this Directive is
intended to be incompatible with known county equipment requirements, each county is
responsible for ensuring that their iterations of the forms are compliant with their existing 
equipment and postal selections. Likewise, each county should verify with the United 

1 25 P.S. §§ 3146.4, 3150.14.
2 52 USC § 10503.
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States Postal Service (USPS) that their materials comport with the election mail 
specifications set by USPS.

Mailing Envelopes
Mailing envelopes are used to send outgoing mail-in and absentee balloting materials to 
qualified electors. The Department has provided samples in two sizes, attached as 
Appendix B. These samples include different language configurations, which can be 
adopted by any county, provided that all counties subject to Section 203 use a form 
including all required languages.

Counties should use the font sizes, logos, and colors, 3 as provided. Counties may use 
envelopes of a size different than presented, provided that the size of the envelope is 
large enough to include all other materials described herein. So long as the content, font 
type, font size, logos, logo sizes, and coloration are maintained, the arrangement of the 
materials on these forms is at the discretion of the counties to orient. Counties may 
adjust as necessary to accommodate, among other things, additional bar code tracking 
materials.

Secrecy Envelopes/Inner Envelopes
Pennsylvania law provides that two envelopes shall be mailed to each absentee or mail-
in elector; the smaller of these envelopes is sometimes referred to alternatively as the 
“secrecy envelope,” or “inner envelope.”

The secrecy envelope shall be rectangular and of a size large enough to contain all 
content included on the prescribed forms. For example, a standard size nine envelope 
(3.875” by 8.875”) would comply.

The secrecy envelope should be in a yellow color, such as the samples shown in 
Appendix C. These samples include different language configurations, which can be 
adopted by any county, provided that all counties subject to Section 203 use a form 
including all required languages.

Pennsylvania law requires the inner envelope to bear the text “official election ballot.” 4

The samples in Appendix B contain watermarking with the statutorily required 
language.

3 The blue color is used to ensure it is a familiarized color recognized by the USPS as outgoing election 
mail.
4 25 P.S. §§ 3146.4, 3150.14(a).
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Instructions
The uniform instructions shall be printed on paper no smaller than a standard paper size 
of 8.5” by 11”. The paper must be of a non-white color.

The text font, text size, logos, and language must be in conformance with the samples 
prescribed in Appendix D. Each sample includes a different language configuration, 
which can be adopted by any county, provided that all counties subject to Section 203 
use a form including all required languages.

Although the line “[INSERT ELECTION DATE]” is highlighted in Appendix A, this 
highlighting does not permit a county to use generic text in the absence of a variance. 
Counties must include the date of the relevant election.

The contents of this Appendix have been revised since version 1.1 of this Directive 
issued in December 2023.

Outer Envelopes/Declaration Envelopes
Pennsylvania law provides that two envelopes shall be mailed to each absentee or mail-
in elector; the larger of these envelopes is sometimes referred to alternatively as the 
“outer envelope” or “declaration envelope.” Samples of the prescribed forms are shown 
in Appendix E. These samples include different language configurations, which can be 
adopted by any county, provided that all counties subject to Section 203 use a form 
including all required languages.

The outer envelope shall be rectangular and of a size large enough to contain all 
prescribed content. For example, a standard size ten envelope (4.125” by 9.5”) would 
comply.

The flap of any such envelope must leave proper space to include the designs 
prescribed in Appendix E. 

Counties may replace the portions of the samples in Appendix E that are in purple 
color with any other non-white and non-black color ink. Such counties should coordinate 
with all bordering counties to minimize the possibility that neighboring counties will use 
the same non-purple color. This replacement does not require the seeking of a 
variance, but counties must update the graphics and text in the uniform instructions to 
reflect the colors of their declaration envelopes.

All templates in Appendix E have been revised to include “Y”s in the last two boxes of 
the dating portion of the template. These digits are also highlighted in Appendix A, to 
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indicate that this text must be edited by counties. Counties must replace the “Y”s in 
these boxes with the digits reflecting the year of the election in which the envelopes are 
to be used. For example, if the envelopes will be used for an election taking place in 
2024, the “Y”s must be replaced with a “2” and a “4.” This prescription is immediately in 
effect for all elections taking place following the issuance of this Directive.

Counties that use mail envelopes with “windows” may make alterations to the 
arrangements of the contents to accommodate the placement of barcodes and unique 
identifiers in places that will be visible through the window. Such minor alterations, so 
long as they do not alter the font size or content, may be implemented without seeking a 
variance. Likewise, so long as the content, font type, minimum font size, logos, logo 
sizes, and coloration are maintained, the arrangement of the materials on these forms 
are at discretion of the counties to orient or enlarge.

The Department further notes that any county opting to use green color ink is not 
permitted to allow the green coloring to wrap over the top of the envelope, in order to 
avoid interference with USPS sorting equipment. The Department again advises that 
counties vet all mail ballot materials through the USPS procedures.

Lastly, counties may apply a hole punch in the outer envelope without seeking a 
variance. Counties providing envelopes to blind and low vision voters must hole punch 
the return envelope provided to such voters under the Department’s Guidance on 
Managing Accessible Remote Absentee and Mail-in Voting for Voters with Disabilities.

Variance Procedures
Any county that believes it is unable to comply with the prescriptions of this Directive, or 
that wishes to implement changes to the forms that are in line with the aims of this 
Directive, may seek permission from the Department for a variance. A variance will only 
be granted where the county demonstrates that it is in line with the Directive’s twin goals 
of promoting uniformity and improving the voting experience.

A county seeking a variance must provide the Bureau of Elections with a proposed 
alternative to the prescribed forms, as well as the additional information described in 
this section, at least 60 days before the election for which the materials will be used.

The Department is also providing templates of forms with logos and formations that 
deviate from those shown in Appendixes A-E. These pre-approved variant forms are 
included as Appendix F. Counties are permitted to use the forms in Appendix X without 
seeking a variance, provided that the icons on the instructions are updated accordingly.

The below table includes a set of pre-approved variances that do not require 
Department approval to implement. This table is not intended to provide an exhaustive 
list of the variances the Department has approved or would approve if sought by a 
county.
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Short Title Specifications Other Notes

Highlighting in Declaration 
Envelope Fields

Counties are 
permitted to 
shade the entry 
boxes of the sign 
and date fields on 
the declaration 
envelope in a 
yellow color.

Counties are 
responsible for 
ensuring that the 
shading will not 
impact the mail 
sorting equipment 
they use.

Counties must 
update the logos of 
the instructions to 
reflect this change.

Increased font size Counties are 
permitted to 
increase the font 
size of any 
prescribed 
content, provided 
all other 
requirements and 
specifications are 
satisfied.

The United States 
Postal Service 
Mailpiece Design 
Analyst (USPS 
MDA) must review 
and approve all font 
size changes made 
to outgoing and 
return envelopes. 

###

Version Date Description
1.0 11/28/2023 Initial document release
1.1 12/14/2023 Appendices Revised
2.0 7/ /2024 Appendices and Prescriptions 

Revised



Appendix A 



Yo
ur

 b
al

lo
t m

us
t b

e 
re

ce
iv

ed
 

Vi
vi

an
 V

ot
er

12
34

 C
re

st
 B

lv
d.

Sa
m

pl
e,

 P
A 

99
99

9-
43

21

43
21

 S
am

pl
e 

Av
en

ue
Sa

m
pl

e,
 P

A 
99

99
9-

12
34

43
21

 S
am

pl
e 

Av
en

ue
p

Sa
m

pl
e,

 P
A 

99
99

9-
12

34

Vi
vi

an
 V

ot
er

12
34

 C
re

st
 B

lv
d.

Sa
m

pl
e,

 P
A 

99
99

9-
43

21



Mail your ballot so it is received 

Return your ballot to your county 

day.

Your ballot must be received by 8 p.m. on 

English: 111-222-3333
Español: 111-222-4444

TTY: 1-222-555-1222

Fax: 111-222-6666

4321 Sample Avenue
Sample, PA 99999-1234

y y

4321 Sample Avenuep
Sample, PA 99999-1234

English: 111-222-3333
Español: 111-222-4444

Fax: 111-222-6666

TTY: 1-222-555-1222

y p



—

1. Put your ballot in the 
yellow envelope that 
says 

and seal it.

2. Put the yellow
envelope that says 

Ballot” in the return 

.

3. Sign and date the 
return envelope. Put 

—the 
date you are signing.

by 8 p.m. on 
.

Y . If you have a disability that prevents you from returning your ballot 

in-person 
o -person .
o

1-222-555-1222

7 a.m. – 7 p.m.
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1. Seal your ballot in the yellow envelope that

2. Then seal that envelope inside this envelope.

If you have an illness or physical disability 
that prevents you from signing, have your 

Street

City Zip

If I am unable to sign without help because 
I have an illness or physical disability, I have 
made my mark or somebody has helped me 
make my mark.

X

Month Day
2 0

Year
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English: 111-222-3333 
Español: 111-222-4444 

 111-222-4444

TTY: 1-222-555-1222

Fax/  111-222-6666

 
4321 Sample Avenue 
Sample, PA 99999-1234

Mail your ballot so it is received by 

Envíe su papeleta por correo para 

la reciba antes de las 8 p.m. el día de 
las elecciones.

Return your ballot to your county 

de las 8 p.m. el día de las elecciones.
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Mail your ballot so it is received by 

Envíe su papeleta por correo para que 

reciba antes de las 8 p.m. el día de las 
elecciones.

Return your ballot to your county 

las 8 p.m. el día de las elecciones..

Su papeleta debe recibirse antes de las 8 p.m. el 
día de las elecciones en la junta electoral de su 
condado.

 
4321 Sample Avenue 
Sample, PA 99999-1234
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Mail your ballot so it is received by 

Return your ballot to your county 

English: 111-222-3333
 111-222-4444

TTY: 1-222-555-1222

Fax/  111-222-6666

 
4321 Sample Avenue 
Sample, PA 99999-1234
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Mail your ballot so it is received 

Return your ballot to your county 

day.

Your ballot must be received by 8 p.m. on 

English: 111-222-3333
Español: 111-222-4444

TTY: 1-222-555-1222

Fax: 111-222-6666

 
4321 Sample Avenue 
Sample, PA 99999-1234
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1. Put your ballot in the 
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says 
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1. Seal your ballot in the yellow envelope that says 

2. Then seal that envelope inside this envelope.

1. Selle su papeleta en el sobre amarillo que dice 

2. Luego Luego selle ese sobre dentro de este sobre.

Street|Calle

City|Ciudad Zip|Código postal

If you have an illness or physical disability that 
prevents you from signing, have your witness 

sección.

If I am unable to sign without help because I have an 
illness or physical disability, I have made my mark or 
somebody has helped me make my mark.

aún no he votado en esta elección.

o alguien me ha ayudado a dejar mi huella.

X

Month/Mes Day/Día
2 0 YY

Year/Año
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2. Then seal that envelope inside this envelope.
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If I am unable to sign without help because I have an 
illness or physical disability, I have made my mark or 
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1. Seal your ballot in the yellow envelope that 

2. Then seal that envelope inside this envelope.

If you have an illness or physical disability 
that prevents you from signing, have your 

Street

City Zip

If I am unable to sign without help because 
I have an illness or physical disability, I have 
made my mark or somebody has helped me 
make my mark.
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1. Seal your ballot in the yellow envelope that says

2. Then seal that envelope inside this envelope.

1. Selle su papeleta en el sobre amarillo que dice 

2. Luego Luego selle ese sobre dentro de este sobre.

Street|Calle

City|Ciudad Zip|Código postal

If you have an illness or physical disability that 
prevents you from signing, have your witness 

sección.

If I am unable to sign without help because I have an 
illness or physical disability, I have made my mark or 
somebody has helped me make my mark.

aún no he votado en esta elección.

o alguien me ha ayudado a dejar mi huella.

Date/Fechar

Sign/Firmar

(Required)
(Obligatorio)

(Required) 
(Obligatorio)
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1. Seal your ballot in the yellow envelope that

2. Then seal that envelope inside this envelope.

If you have an illness or physical disability 
that prevents you from signing, have your 

Street 

City Zip 

If I am unable to sign without help because 
I have an illness or physical disability, I have 
made my mark or somebody has helped me 
make my mark.
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EXAMINATION OF ABSENTEE AND MAIL-IN BALLOT RETURN ENVELOPES 

BACKGROUND: 

The Pennsylvania Election Code describes processes that a qualified voter follows to 
apply for, receive, complete, and timely return an absentee or mail-in ballot to their 
county board of election. These processes include multiple secure methods used by 
the voter’s county board of election to verify that the qualified voter’s absentee or mail-in
application is complete and that the statutory requirements are satisfied. These 
methods include voter identification verification confirmed by either a valid driver’s 
license number, the last four digits of the voter’s Social Security number or other valid 
photo identification, and unique information on the application, including the voter’s 
residence and date of birth. Before sending the ballot to the applicant, the county board 
of elections confirms the qualifications of the applicant by verifying the proof of
identification and comparing the information provided on the application with the 
information contained in the voter record. If the county is satisfied that the applicant is 
qualified, the application must be approved. This approval shall be final and binding, 
except that challenges may be made only on the grounds that the applicant was not a 
qualified voter, and those challenges must be made to the county prior to five o'clock 
p.m. on the Friday prior to the election. 

Once the qualified voter’s absentee or mail-in ballot application is approved, the voter is 
mailed a ballot with instructions and two envelopes. The outer envelope includes both a
unique correspondence ID barcode that links the envelope to the qualified voter’s 
application and a pre-printed Voter’s Declaration that the voter must sign and date 
representing that the voter is qualified to vote the enclosed ballot and has not already 
voted. This Guidance addresses the examination of the Voter’s Declaration on the 
outer ballot return envelope. This Guidance assumes that the voter has satisfactorily 
completed the steps described above as to application for, receipt of and return of an 
absentee or mail-in ballot. 

RECORDING THE RETURN DATE, RETURN METHOD AND BALLOT STATUS 
FOR RETURNED MAIL BALLOTS: 

County boards of elections should have processes in place to record the return date, 
return method, and ballot status for all voted mail ballots received. County boards of 
elections must store and maintain returned mail ballots in a secure location until the 
ballots are to be pre-canvassed or canvassed. 

County boards of elections should stamp the date of receipt on the ballot-return 
envelope. County boards of elections should record the receipt of absentee and mail-in
ballots daily in the Statewide Uniform Registry of Electors (SURE) system. To record a 
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ballot as returned, the staff should scan the correspondence ID barcode on the outside 
of the outer ballot return envelope. The correspondence ID on the envelope is unique to
each absentee or mail-in voter and each issuance of a ballot to a voter. Once a 
correspondence ID has been recorded as returned in the SURE system, it cannot be 
recorded again. Further, if a ballot issuance record is cancelled by the county board of
elections (e.g., voided to reissue a replacement ballot) in the SURE system, the 
correspondence ID on the cancelled ballot will become invalid. If the same barcode is 
subsequently scanned, the SURE system will not allow the returned ballot to be marked 
as being approved for counting. 

The county boards of elections should record the date a mail ballot is received (not the 
date that a returned ballot is processed). In the event a county board of elections is 
entering a mail ballot on a date other than the date it was received, county personnel 
should ensure that the SURE record reflects the date of receipt, rather than the date of 
entry, since by default, SURE will automatically populate both the ‘Date Received’ and 
‘Vote Recorded’ fields with the current date and time unless users manually correct the 
date to reflect the date received. 

EXAMINATION OF DECLARATION ON MAIL BALLOT RETURN ENVELOPES: 

The county board of elections is responsible for approving ballots to be counted during pre-
canvassing and canvassing.
To promote consistency across the 67 counties, the county boards of elections should 
follow the following steps when processing returned absentee and mail-in ballots. 

After setting aside ballots of electors who died prior to the opening of the polls, the 
county board of elections shall examine the Voter’s Declaration on the outer envelope 
of each returned ballot and compare the information on the outer envelope, i.e., the 
voter’s name and address, with the information contained on the list of absentee and 
mail-in voters.

If the Voter’s Declaration on the return envelope is not signed or dated, or is dated with a 
date deemed to be incorrect, that ballot return envelope must be set aside and the ballot not 
counted. If the board determines that a ballot should not be counted, the final ballot 
disposition should be noted in SURE. The ballot return status (Resp Type) should be noted 
using the appropriate drop-down selection. It is important that the ballot return status is 
promptly and accurately recorded in SURE using the specific response type as to the 
disposition for each ballot received.
Due to ongoing litigation, ballots that have been administratively determined to be undated 
or incorrectly dated should be set aside and segregated from other ballots. Counties may 
prefer to keep segregated undated and incorrectly dated ballots organized by precinct and 
alphabetically by last name within each precinct. The department strongly recommends that 
counties also segregate into separate groups undated ballots versus incorrectly dated 
ballots. 
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When voters return their ballots in person to election offices, it is recommended that office 
personnel remind voters to confirm that they signed and correctly dated their ballots, 
If the county election board is satisfied that the declaration is sufficient, the mail-in or 
absentee ballot should be approved for the pre-canvass or canvass unless the application 
was challenged in accordance with the Pennsylvania Election Code. 

The Pennsylvania Election Code does not authorize the county board of elections to set 
aside returned absentee or mail-in ballots based solely on signature analysis by the 
county board of elections. 

Version Date Description 

1.0 9.11.2020 Initial document release 

2.0 5.24.2022 Updates related to court 

decisions 

3.0 9.26.2022 Updates related to court 

decisions 

4.0 4.3.2023 Updates to conform to 

administrative changes and 

litigation 
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Background 
This revised guidance addresses the issuance, voting, and examination of provisional 
ballots under the Election Code. Provisional ballots were originally mandated by section 
302 of the Help America Vote Act of 2002 (HAVA).  

Generally, under the applicable statutes, if a voter is not eligible to be issued a regular 
ballot, that voter is entitled to submit a provisional ballot at the polling place. Provisional 
ballots may be issued at the polling place until the close of polls on Election Day absent 
a court order extending voting hours.

Using Provisional Ballots  
Provisional ballots are utilized when a voter believes that they are eligible to vote, but 
the poll worker is unable to confirm the voter’s eligibility. Provisional ballots permit the 
voter to submit a ballot, although the ballot is initially segregated from the regular ballots 
returned by voters whose eligibility was confirmed at the polls on Election Day. After 
Election Day, the county board of elections must adjudicate the provisional ballot voter’s 
eligibility to vote. If the board determines that the voter is eligible and did not already 
vote in that election, then the provisional ballot is counted or partially counted, if 
applicable. 

Voters are entitled to a provisional ballot when their eligibility to vote is uncertain. A poll 
worker must inform voters that they have a right to use a provisional ballot if their 
eligibility is uncertain. The circumstances which would create a situation where a voter 
may be issued a provisional ballot include, but are not necessarily limited to: 

Voter’s name was not in the poll book or supplemental poll book.  

o For example, the voter reported to the wrong precinct, or

o The voter did not report a recent change in residence to the county 
election office. 

Voter is required to show ID but cannot do so.

Voter eligibility was challenged by an election official.

Voter was issued an absentee or mail-in ballot but believes that they did not 
successfully vote the ballot, and the ballot and outer return envelope were not 
surrendered at the polling place to be spoiled.

Voter returned a completed absentee or mail-in ballot that will be rejected by the 
county board of elections, and the voter believes they are eligible to vote.

A special court order was issued with respect to the voter’s status. 

A special court order was issued related to extending the hours of voting. 
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Voter claims they are registered in a political party with which they are not 
affiliated (for primary elections only). 

Process for the Voter 
Any voter who intends to submit a provisional ballot shall follow these steps:

1) Before receiving a provisional ballot, the voter must complete the sections on the 
provisional ballot envelope labeled Voter Information, Voter Affidavit for 
Provisional Ballot, and Current Address in front of election officials.

2) Upon completion of the above sections of the provisional ballot envelope, the 
voter must mark their provisional ballot.

3) After the voter marks their provisional ballot, they must seal their ballot in the 
secrecy envelope and then place the secrecy envelope in the provisional ballot 
envelope.

4) The voter must fill out the Voter Signature Section on the provisional ballot 
envelope in front of the Judge of Elections and the Minority Inspector. 

5) The voter must sign both the Voter Affidavit for Provisional Ballot and the front of 
the provisional ballot envelope.

6) The Judge of Elections and the Minority Inspector will then sign the affidavit after 
noting the reason for the provisional ballot.  

Voters can check the status of their provisional ballot after the election by calling their 
county board of elections, checking the PA Voter Services website, or calling the PA 
Department of State.

Note: The online provisional ballot search will return results only for the active election 
and cannot be used to search provisional ballots from previous elections.

Voters will need to provide their provisional ballot number or their full name and date of 
birth to check the status of their provisional ballot.

Voters can find the phone number for their county election office online at
vote.pa.gov/county.  

The website for PA Voter Services is vote.pa.gov/provisional. 

The phone number for the PA Department of State is 1-877-VOTESPA (1-877-
868-3772), option 6.

Process for Poll Workers 
Voters who requested an absentee or mail-in ballot may arrive at their polling place on 
Election Day seeking to vote. Poll workers should follow the instructions below for these 
voters. 
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1) For voters who were issued an absentee or mail-in ballot but did not
successfully return their ballot to the board of elections: 

a. These voters’ names will be found in section 1 of the poll book, and the 
signature line will say either “Remit Absentee Ballot or Vote Provisionally” or 
“Remit Mail-in Ballot or Vote Provisionally.” 

i. Option A. If the voter has their unvoted absentee or mail-in ballot and 
outer envelope with them, the poll worker shall permit the voter to 
surrender their mail ballot and envelope and sign the Elector’s Declaration 
to Surrender their Mail Ballot form (see Appendix A). After the voter does 
this, the poll worker shall allow the voter to vote by regular ballot the same 
as any other voter. 

ii. Option B. If the voter is designated in the poll book as having been issued 
an absentee or mail-in ballot but the voter does not have their absentee or 
mail-in ballot and outer envelope with them, the voter may submit only a 
provisional ballot, and the poll worker shall offer them this option.

2) For voters who did successfully return their absentee or mail-in ballot:

a. If a voter was issued an absentee or mail-in ballot and successfully returned 
their ballot, their name will be found in section 2 of the poll book, and the 
signature line will say either “Absentee – Ballot Cast/Not Eligible” or “Mail-in – 
Ballot Cast/Not Eligible.”

b. If a voter listed in section 2 of the poll book believes that they have not 
successfully voted their absentee or mail-in ballot or otherwise contests their
ballot status, the poll worker must provide the voter a provisional ballot. 

For everyone receiving a provisional ballot, poll workers must ensure that, before the 
provisional ballot is issued, the Voter Information, Voter Affidavit for Provisional Ballot, 
and Current Address sections on the provisional ballot envelope are completed by the 
voter. Again, the voter must sign both the Voter Affidavit for Provisional Ballot and the 
front of the provisional ballot envelope.

Poll workers must ensure that the voter signs their name in the presence of both the 
Judge of Elections and the Minority Inspector. Poll workers must also ensure that both 
the Judge of Elections and Minority Inspector sign the affidavit. 

If polling place hours are extended beyond 8:00 p.m. on Election Day by court order, all 
votes submitted after 8:00 p.m. shall be submitted via provisional ballot only.

Process for County Elections Officials 
Within seven days after the election, the county board of elections must review 
and make a determination for each provisional ballot cast on Election Day. 
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Counties should notify parties and the public a week in advance of the date that election 
officials will meet to examine and reconcile provisional ballots during the post-election 
official count. Under no circumstance should the county board of elections schedule the 
meeting without providing the notice required by the Sunshine Act1 for public meetings.

Parameters for canvassing provisional ballots
When determining whether to count a provisional ballot, the county board of 
elections must reconcile provisional ballots with ballots cast in person on Election 
Day and with returned absentee and mail-in ballots. If a voter cast an Election 
Day ballot or successfully voted an absentee or mail-in ballot, the provisional 
ballot shall not be counted. 

A county board of elections can approve a provisional ballot for counting only if 
the voter is qualified and eligible to vote in the election.

When researching provisional ballots during the canvassing period, the county 
election staff should enter the voter’s provisional voting information from the 
provisional envelope into the SURE system to maintain an accounting of the 
number of provisional ballots issued for the election.

If a voter’s mail-in or absentee ballot was rejected for a reason unrelated to the 
voter’s qualifications, and the voter submitted a provisional ballot and meets 
other provisional ballot requirements, the provisional ballot shall be counted if the 
county determines that the voter is eligible to vote.2

Counties are prohibited from counting a provisional ballot submitted by a 
qualified registered voter of another county.

During the canvass, the county board of elections must determine, for each 
provisional ballot, whether:

o The provisional ballot should be counted in full (i.e., all contests on the 
ballot are counted); 

o The provisional ballot should be partially counted (i.e., some contests but 
not all contests on the ballot are counted) and the reason(s) for the partial 
counting; 

1 65 Pa.C.S. § 701, et seq. 
2 The Department agrees with the analysis of the Delaware County Court of Common Pleas in 

Keohane v. Delaware County Board of Elections, No. 2023-004458 (Sept. 21, 2023); but see 
In Re Allegheny Cnty. Provisional Ballots in the 2020 Gen. Election, 241 A.3d 695 (Pa. 
Commw. Ct. 2020) (unpublished).
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o The provisional ballot is invalid because the voter successfully submitted 
another ballot; or

o The provisional ballot should be rejected for another reason(s) and the 
reason(s) for the rejection. 

Hearings for provisional ballots challenged during the canvass 
If a provisional ballot is challenged during the canvass, the county board of elections 
must schedule a hearing within seven days of the challenge to consider the challenge 
and determine the disposition of the ballot. Additionally, notice shall be given where 
possible to the challenged provisional voter and to the attorney, watcher, or candidate 
who made the challenge.

It is recommended that counties notify parties and the public of the hearing a 
week in advance of the date, noting that election officials will meet to examine 
and reconcile provisional ballots during the post-election official count. Under no 
circumstance should the county board of elections schedule the meeting without 
providing the notice required by the Sunshine Act3 for public meetings.

During the hearing, the county board of elections must decide whether to uphold 
or dismiss the challenge. The county board is not bound by the Pennsylvania 
Rules of Evidence. Any testimony presented must be stenographically recorded.

###

Version Date Description
1.0 3.5.2020 Initial document release 
1.1 10.21.2020 Updated per Act 12 of 

2020 
2.0 10.12.2023 Updated to reflect judicial 

guidance
2.1 3.11.2024 Updated to implement 

clarifying edits and 
modified affidavit form.

3 65 Pa.C.S. § 701, et seq. 
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Elector’s Declaration to Surrender Their Mail Ballot  
  
For the Voter:  
  
I hereby declare that I am a qualified registered elector who was issued an absentee or mail-in 
ballot for this election, but that I have not mailed or cast an absentee or mail-in ballot in this 
election.  Instead, I am hereby remitting my absentee or mail-in ballot and its declaration envelope 
to the judge of elections at my polling place to be spoiled. I request that my absentee or mail-in 
ballot be voided, and that I be permitted to sign the poll book and vote a regular ballot.   
  
I verify that the statements made in this declaration are true and correct to the best of my 
knowledge and belief. I understand that false statements made herein are subject to the criminal 
penalties of 18 Pa.C.S. § 4904, relating to unsworn falsification to authorities.   
  
 
______________________________________________________________________ 
(Printed Name of Elector)  
  
  
______________________________________________________________________ 
(Signature of Elector)  
  
  
______________________________________________________________________ 
(Address of Elector)  
  
  
For Election Officials Only:  
  
I hereby declare I have received the voter’s ballot and envelope containing the voter’s declaration 
from the voter and I am spoiling it and permitting the voter to sign the poll book and vote a regular 
ballot.  
  
______________________________________________________________________ 
(Printed Name of Judge of Elections)  
  
______________________________________________________________________  
(Judge of Elections Signature)  
  
_________________________   
(Precinct)  
  
Instructions after completion: This form should be attached to the voter’s surrendered balloting 
material and returned in the [container] [bag] designated for spoiled ballots. Do not forget to check 
the “BALLOT REMITTED?” option next to the voter’s name in the poll book.  
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Washington County Board of Elections 
April 26, 2023 

The Washington County Board of Elections met in special session in the Crossroads 
Center Conference Room, Room G-17, Washington, PA with the following members being 
present:  Chair Diana Irey Vaughan, Monica Merrell, and Todd Pappasergi.  Also present were 
Solicitor Jana Grimm, Election Director Melanie Ostrander, Chief of Staff Michael Namie, 
Washington County Republican Party Treasurer April Betzner, Washington County Republican 
Party Tina Whited, Washington County Republican Party Vice Chair Jeffrey Elias, candidate for 
County Commissioner and concerned citizen Ashley Duff, and Observer Reporter journalist 
Mike Jones. 

Mrs. Vaughan called the meeting to order at 10:00 am.   

Mrs. Vaughan led the attendees in prayer. 

Mrs. Vaughan led the Pledge of Allegiance. 

Public Comment 

Tina Whited inquired on the set up for election night to allow the public to view the 
return of results by the poll workers. 

Mrs. Vaughan called for a motion to amend the agenda to include approval of the minutes of the 
April 11, 2023 meeting, which was omitted in error. 

Mr. Pappasergi moved to amend the agenda to include approval of the minutes of the April 11, 
2023 meeting. 
Mrs. Merrell seconded the motion. 
Motion approved. 

Mr. Pappasergi moved to approve the minutes of the April 11, 2023 meeting. 
Mrs. Merrell seconded the motion. 
Motion approved. 

Election Director Comment 

 Ms. Ostrander reported to the Board her review of how other counties handle the process 
of public viewing of the election night returns process, and her suggestion for Washington 
County. 

There are seven security cameras in the election night returns areas; one outside, one in the 
stairwell, two in the hallway, one in the ballot room, one in the ballot storage room, and one in 
the EMS computer room.  The Public Meeting Room has two large flat screen televisions.  The 
live stream from these seven cameras can be displayed on the two televisions.  The public can 
enter the Public Meeting Room from the door on North Franklin Street and be able to view the 
live stream from these security cameras.  Two Sheriff Deputies are needed to provide security for 
the Room; one at the entrance and one at the entrance to the hallway.  The capacity of the room 
is 100 people. 



New Business 

Appointment of Pre-Canvass Workers 

 Mr. Pappasergi moved to appoint the following people to serve as pre-canvass workers 
for Election Day, May 16, 2023 beginning at 9:00 am: 

Charles Mahoney, Miles Glotfelty, Jessica Glotfelty, David Kresh, Catherine Kresh, Betsy West, 
James Blue, Peggy Wilson, Joseph Trifaro Jr, Mary Lea Dutton, Linda Andrews, and Maureen 
Jones. 

Mrs. Merrell seconded the motion. 
Motion approved. 

Appointment of Election Night Workers 

 Mr. Pappasergi moved to appoint the following people to serve as election night workers 
for Election Day, May 16, 2023 beginning at 7:00 pm: 

Penny Folino, Eric Fowler, Matthew Malik, Mitchell Malik, David Gump, Ashley Ostrander, 
Bridgett Gerba, and KC Lindley. 
 
Mrs. Merrell seconded the motion. 
Motion approved. 

Appointment of the Canvass Board  

Mr. Pappasergi moved to appoint the following people to serve as the Canvass Board. 

David Kresh, Catherine Kresh, Charles Watts, Mary Lea Dutton, and Maureen Jones. 
Mrs. Merrell is awaiting response from a person to make six appointments.  If that person is not 
available, the Canvass Board will remain at five members. 

Mrs. Merrell seconded the motion. 
Motion approved. 

 Mr. Pappasergi moved to allow curing of absentee and mail in ballots if the voter failed 
to sign the return envelope under the Voter’s Declaration, and to not allow curing if the voter 
signed but did not date the envelope under the Voter’s Declaration. 
Mrs. Merrell seconded the motion. 
Motion approved. 
 

Announcements 

 The next Board of Elections meeting will occur Thursday, June 1, 2023 at 10:00 am in 
the Crossroads Center Conference Room, Room G-17, Washington, PA. 

There being no further business, Chair Vaughan declared the meeting adjourned at 10:45 am.   

     



Washington County Board of Elections 
September 19, 2023 

The Washington County Board of Elections met in special session in the Crossroads 
Center Conference Room, Room G-17, Washington, PA with the following members being 
present:  Chair Diana Irey Vaughan, Monica Merrell, and Todd Pappasergi.  Also present were 
Solicitor Jana Grimm and Elections Director Melanie Ostrander. 

Mrs. Vaughan called the meeting to order at 10:02 am.   

Mrs. Grimm led the attendees in prayer. 

Ms. Ostrander led the Pledge of Allegiance. 

Mr. Pappasergi moved to approve the minutes of the June 1, 2023 meeting. 
Mrs. Merrell seconded the motion. 
Motion approved. 

Public Comment 

No public comments 

Election Director Comments 

We received 10 affidavits challenging the residency of 10 registered voters based on the fact 
their names appeared on the National Change of Address report. 

Absentee and Mail in ballots will be mailed beginning on October 10. 

As of today, we have approximately 12,500 applications for mail ballots. 

New Business 

Todd Pappasergi moved for Solicitor Grimm to review the challenge affidavits, the 
Pennsylvania Election Code, and the National Voter Registration Act and make a 
recommendation to the Board at the next BOE meeting. 
Mrs. Merrell seconded the motion. 
Motion approved. 

Ms. Ostrander will contact the Pre-Canvass Workers, Election Night Workers, and 
Canvass Board members from the May 16, 2023 Municipal Primary for availability.  The 
appointments will be voted on at the next BOE meeting. 

The process for public viewing on Election Night will remain the same as was decided at 
the April 26, 2023 BOE meeting, which is there are seven security cameras in the election night 
returns areas; one outside, one in the stairwell, two in the hallway, one in the ballot room, one in 
the ballot storage room, and one in the EMS computer room.  The Public Meeting Room has two 
large flat screen televisions.  The live stream from these seven cameras can be displayed on the 
two televisions.  The public can enter the Public Meeting Room from the door on North Franklin 
Street and be able to view the live stream from these security cameras.  Two Sheriff Deputies are 



needed to provide security for the Room; one at the entrance and one at the entrance to the 
hallway.  The capacity of the room is 100 people. 

The process for curing received absentee and mail in ballots will remain the same as was 
voted on at the April 26, 2023 BOE meeting, which is curing of absentee and mail in ballots if 
the voter failed to sign the return envelope under the Voter’s Declaration, and to not allow curing 
if the voter signed but did not date the envelope under the Voter’s Declaration. 

Announcements 

 The next Board of Elections meeting will occur Tuesday, October 17, 2023 at 10:00 am 
in the Crossroads Center Conference Room, Room G-17, Washington, PA. 

There being no further business, Chair Vaughan declared the meeting adjourned at 10:33 am.   
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Washington County Board of Elections 
April 11, 2024 

The Washington County Board of Elections met in special session in the Crossroads 
Center Conference Room, Room G-17, Washington, PA with the following members being 
present:  Chairman Nick Sherman, Electra S. Janis, and Larry Maggi.  Also present were 
Solicitor Gary Sweat, Chief of Staff Daryl Price, Elections Director Melanie Ostrander, 
Executive Assistant Casey Grealish, Executive Assistant Heather Wilhelm, Mike Jones from the 
Observer Reporter, and Paul Fedore from the Center for Coalfield Justice. 

Mr. Sherman called the meeting to order at 11:02 am.   

Mr. Sherman led the Pledge of Allegiance. 

Ms. Janis moved to approve the minutes of the March 12, 2024 meeting. 
Mr. Maggi seconded the motion. 
Motion unanimously approved. 

Public Comment 

Paul Fedore representing the Center for Coalfield Justice spoke on allowing voters to cure errors 
made on the absentee and mail in ballot declaration envelope. 

Election Director Comments 

Ms. Ostrander provided an update on the number of absentee and mail in ballots sent and 
received.  Ms. Ostrander provided an example of the e-mail voters received after their absentee 
or mail in ballot has been received by the Elections Office. 

New Business 

Ms. Janis moved to increase the rover compensation to $275. 
Mr. Maggi seconded the motion. 
Motion unanimously approved. 

Ms. Janis moved to approve the following individuals as pre-canvass workers: 

 Miles Glotfelty 
 Sarah Wilhelm 
 Jeffrey S Elias 
 Sandra Schiffauer 
 Beau Bouchard 
 Dean Petrone Jr 
 Michelle Fellin 
 Beatriz Harrison 
 Elizabeth Jackovich 
 Meredith Camilletti 
 Sandra Carman 



 Charles Mahoney 
 Linda M Andrews 
 Mary Lea Dutton 
 Joseph M Trifaro Jr 

Mr. Maggi seconded the motion. 
Motion unanimously approved. 

Ms. Janis moved to approve the following individuals as election night workers. 

 Dave Orndoff 
 Angela Carrier 
 Timothy Lesso 
 Rachel Hrutkay 
 Cassidy O’Connor 
 Gabriella Gardner 
 Lauren Lukas 
 Sylvia Stoy 
 Coryn Stoy 

Mr. Maggi seconded the motion. 
Motion unanimously approved. 

Ms. Janis moved to approve the following individuals as Canvass Board members. 

 Jeffrey S Elias 
 Antony Gennaccaro 
 John Hudock 
 Gerilynn Gennaccaro 
 Mary Lea Dutton 
 Charles Watts 

Mr. Maggi seconded the motion. 
Motion unanimously approved. 

Mr. Sherman moved to not allow curing of absentee and mail in ballots received with errors on 
the declaration envelope. 
Ms. Janis seconded the motion. 
Discussion was held between members regarding curing of ballots.     
Roll call vote taken: 
Mr. Sherman – yes; Ms. Janis – yes; Mr. Maggi – no 

Ms. Janis moved to accept the following procedure for allowing viewing of election night 
returns: 

The public has the opportunity to view the results returned from the poll workers on election 
night via the live feed of security cameras displayed on large televisions in the public meeting 



room located on the ground floor of the Crossroads Center, 95 W Beau St, Washington.  The 
public will enter the building via the Franklin Street entrance.   

One authorized representative per candidate on the ballot and one authorized representative per 
political party on the ballot are permitted to view the return of the results via pre-determined and 
marked areas inside the Elections Office; a letter on candidate letterhead or political party 
letterhead identifying you as the authorized representative to view election returns must be 
provided for access. 

No food or drink is permitted and no photography. 

Mr. Maggi seconded the motion. 
Motion unanimously approved. 

The next Board of Elections meeting will be May 13, 2024 at a time to be announced at a later 
date. 

There being no further business, Chairman Sherman declared the meeting adjourned at 11:45 am.   
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1        Does your office use the SURE system

2        for keeping track of voter registration?

3           A.  Yes.

4           Q.  And does your office use the SURE

5        system to track mail-in and absentee

6        ballots?

7           A.  Yes.

8           Q.  Does the SURE system track the

9        sending of mail-in and absentee ballots?

10           A.  Yes.

11           Q.  Do you use the office to track the

12        receipt of the mail-in and absentee

13        ballots back to your office?

14                  MR. BERARDINELLI:  Object to the

15        form.

16           A.  Our office?

17                  MR. BERARDINELLI:  I think you

18        misspoke.  That's all right.

19           A.  Do you mean the SURE system?

20 BY MS. McKENZIE:

21           Q.  Yes.  Does your office use the SURE

22        system to track the receipt of mail-in and

23        absentee ballots?

24           A.  Yes.

25           Q.  Does your office use the SURE
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1        election, according to their party, label

2        the envelopes, insert the ballot into the

3        envelopes -- envelope along with the

4        additional information that is required

5        for the mail ballot package.

6           Q.  What other additional information

7        would be in the packet?

8           A.  In addition to the ballot, there

9        are two envelopes.  One is the return

10        envelope for the voter with the voter's

11        declaration on it.  You also have the

12        secrecy envelope, and the Department of

13        State issued instructions.

14           Q.  Once the mailing packet is prepared

15        and is ready to be sent out, is the date

16        that your office sends out the mail packet

17        tracked?

18           A.  Yes, in the SURE system.

19           Q.  Okay, and is that by keying in a

20        date, or is it by scanning?

21           A.  It's by the date that the labels

22        were printed. If the labels were printed

23        ahead of time, when we sent our first

24        mail-in out, I'm able to update that

25        address -- or, I'm sorry, update that date
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1        so that it's the correct, exact date that

2        they were mailed.

3           Q.  And you update that date in the

4        SURE system?

5           A.  Yes.

6           Q.  And was that the same process for

7        mailing out a ballot and tracking it in

8        2023?

9           A.  Yes.

10           Q.  So when a voter returned a mail

11        ballot or an absentee ballot -- and if I

12        say mail ballot, I'm talking about both

13        mail ballots and absentee ballots -- how

14        can a voter return the mail -- in 2023,

15        how could a voter return the ballot to the

16        elections office?

17           A.  They could either mail through the

18        U.S. Postal Service or another service,

19        mail the ballot to our office, or they

20        could come in person and turn in their

21        ballot.  And it's only -- the voter can

22        only return their own personal ballot in

23        person.

24           Q.  Does Washington County use drop

25        boxes?
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1        For example, there was a canceled -- there

2        is a canceled, deceased option.  So there

3        are other codes available, but I can't

4        recall exactly the specific wording of

5        each code.

6 BY MS. McKENZIE:

7           Q.  For a living voter in 2023 who

8        returned a mail ballot with a

9        disqualifying error, what were your

10        options in SURE for coding?

11                  MR. BERARDINELLI:  Object to

12        form, asked and answered.  You can answer.

13           A.  Canceled, no signature and

14        canceled, no date. As I said before, I

15        don't recall if the canceled, incorrect

16        date option was available in 2023.

17                  MS. McKENZIE:  I want to mark an

18        exhibit, Ostrander 1.

19                       - - - -

20     (Exhibit No. 1 marked for identification.)

21                       - - - -

22 BY MS. McKENZIE:

23           Q.  Ms. Ostrander, I'm showing you a

24        document that's been marked Ostrander 1. 

25        Do you recognize this document?
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1           A.  I do.

2           Q.  And can you please identify it?

3           A.  These are the approved minutes from

4        the Board of Elections meeting on March

5        12, 2024.

6           Q.  I want to direct your attention to

7        the middle of Page 1 of the document under

8        election director comments, and the

9        minutes state that: The procedure for the

10        handling of absentee and mail-in ballot

11        envelopes received as incomplete needs to

12        be decided.  Ms. Ostrander described the

13        options available, and the Board will vote

14        at the next meeting.

15        How did that discussion end up on

16        the agenda for the March 12, 2024 Board of

17        Elections meeting?

18           A.  I placed it on the agenda.

19           Q.  Okay, and why did you place that

20        item on the agenda?

21           A.  With each new election in light of

22        court -- new court rulings and new

23        guidance from the Department of State and

24        the Board of Elections contained new

25        members because of the county
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1        commissioner's election, it's appropriate

2        to review and decide if there was going to

3        be the procedure for mail-in and absentee

4        ballots.

5           Q.  Prior to placing this item on the

6        agenda for the March 12, 2024 board

7        meeting, did you have any discussions with

8        any of the three commissioners?

9                  MR. BERARDINELLI:  About this?

10                  MS. McKENZIE:  About placing it

11        on the agenda.

12                  MR. BERARDINELLI:  Thank you.

13           A.  I emailed the three commissioners

14        who are the Board of Election members.  On

15        that email, I also copied our county

16        solicitor who by election law is the Board

17        of Elections solicitor and our chief of

18        staff who is the -- he serves as a county

19        administrator in between the directors and

20        the commissioners.

21        We're a little different than other

22        offices since I have a Board of Elections

23        as well, but for -- so everyone was aware,

24        I emailed the five individuals and told

25        them that I was placing -- that we needed
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1        various codes that were offered by the

2        Department of State in the SURE system as

3        the Department of State in 2024 updated

4        and provided new code options in the SURE

5        system.

6                  MS. McKENZIE:  I'd like to mark

7        this document Ostrander 2.

8                       - - - -

9     (Exhibit No. 2 marked for identification.)

10                       - - - -

11                  MS. GALLAGHER:  Is this from

12        Genzer?

13                  MS. McKENZIE:  It is.  David,

14        this marking on the bottom comes from a

15        different lawsuit.

16                  MR. BERARDINELLI:  Okay, just so

17        the records notes it.

18                  MS. GALLAGHER:  That's what I

19        wanted to know.

20                       - - - -

21       (The record was read by the reporter.)

22                       - - - -

23 BY MS. McKENZIE:

24           Q.  Ms. Ostrander, I'm showing you a

25        document that's marked Ostrander 2.  Have
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1        you seen this document before?

2           A.  I have.

3           Q.  Okay, and can you identify

4        document?

5           A.  This is a document that was

6        provided to the counties by the Department

7        of State in reference to the SURE system

8        and changes for 2024 for mail ballots.

9           Q.  And when you testified just a few

10        minutes ago about changes in the SURE

11        codes, are these the types of changes that

12        you're referring to?

13           A.  Yes, this is what I was referring

14        to, correct.

15           Q.  So in explaining to the Board about

16        the code options available in 2024, what

17        did you tell them at the March meeting?

18           A.  I explained to them, to the Board

19        of Elections, if they wanted to allow

20        curing there were various codes that the

21        Department of State issued, updated in the

22        SURE system, and I explained the different

23        codes that can be used.  If they wanted to

24        not cure, I also explained what codes

25        could then be used in the SURE system.
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1        received return code that is entered by

2        your office?

3           A.  Yes, depending on the code -- the

4        SURE code. Depending on the SURE code that

5        my office was instructed by the Board of

6        Elections to use would have determined

7        which email was generated to the voter. 

8        Is that what you meant?  Yeah.

9           Q.  If a voter returned a mail-in

10        ballot in April of 2024 and there were no

11        disqualifying errors, what code in the

12        SURE system would your office enter?

13           A.  Recorded, ballot returned.

14           Q.  Okay, if a voter returned a ballot

15        in April of 2024 with a disqualifying

16        error, which code in the SURE system would

17        your office enter?

18           A.  Recorded, ballot returned.

19           Q.  So whether a voter had a

20        disqualifying error or not, your office

21        would enter the same SURE code in the

22        system?

23           A.  Yes.

24           Q.  So looking again at Ostrander

25        Exhibit 3, Page 3 of the document, second
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1        page of the minutes near the bottom of the

2        page, the minutes report that:  Mr.

3        Sherman moved to not allow curing of

4        absentee and mail-in ballots received with

5        errors on the declaration envelope.  Ms.

6        Janis seconded the motion, and then a

7        discussion was held between members

8        regarding curing of ballots.

9        Do you recall that discussion that

10        took place at the April 11th meeting?

11           A.  Yes.

12           Q.  And what was that discussion?

13           A.  I don't recall each detail, but a

14        summary of the discussion would be that

15        one of the members of the Board of

16        Elections disagreed and he spoke with his

17        colleagues.  He let it be known that he

18        disagreed, and the three discussed as to

19        why they should allow curing and why they

20        should not allow curing.  It was also

21        discussed during that which codes my staff

22        would be instructed to use in the SURE

23        system.

24           Q.  Which commissioner thought that

25        curing -- or expressed a view that curing
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1        should be allowed?

2           A.  Commissioner Maggi.

3           Q.  Did Mr. Maggi state his reasons for

4        his opinion?

5           A.  He did.

6           Q.  And what were his reasons?

7           A.  His viewpoint is that curing --

8        that the voters should have been allowed

9        to be contacted and correct the

10        declaration envelopes.  Then the ballot

11        could be counted.

12                       I don't want to -- it's not

13        verbiage, but that was the summary of his

14        viewpoint.  He felt voters should be

15        notified of their error and allowed to

16        correct it.

17           Q.  Okay, did the other two

18        commissioners have a different viewpoint?

19           A.  They did.

20           Q.  And what was each of their

21        viewpoints?

22           A.  Commissioner Sherman expressed that

23        the election law does not allow for

24        curing, that the canvass doesn't take

25        place until election day, and that's when
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1        ballots are decided if they're eligible,

2        you know, if declaration envelope is

3        completed, correct, during the canvass.

4           Q.  And did Commissioner Janis express

5        a viewpoint?

6           A.  Commissioner Janis agreed with

7        Commissioner Sherman.

8           Q.  Did she express any additional

9        reasoning for her viewpoint?

10           A.  No.

11           Q.  Was there a vote taken at that

12        meeting --

13           A.  Yes.

14           Q.  On the -- sorry, let me ask a

15        complete question.  Was there a vote taken

16        at that meeting for the handling of

17        absentee and mail-in ballots that had

18        disqualifying errors?

19           A.  Yes.

20           Q.  And was there a formal motion

21        presented?

22           A.  Yes.

23           Q.  And what was the motion that was

24        presented?

25           A.  To not allow curing of absentee and
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1        mail-in ballots received with errors on

2        the declaration envelope.

3           Q.  And what was the vote?

4           A.  The vote was two to one.

5           Q.  Okay, I believe you also mentioned

6        that at this April 11th, 2024 meeting the

7        Board of Elections gave instructions to

8        your office about what codes to use in the

9        SURE system; is that correct?

10           A.  Yes.  It was during the discussion.

11           Q.  Okay, and what did the Board of

12        Elections tell you and your office with

13        respect to the SURE codes for the 2024

14        election?

15           A.  The Board of Elections informed me

16        that all ballots would be coded as

17        recorded, ballot returned in the SURE

18        system.

19           Q.  I just want to refer back to the

20        documents that have been marked Exhibits

21        4, 5, and 6, and each of these emails in

22        the middle of the email specifically

23        state, to get more information on your

24        ballot status, you can look it up at, and

25        it provides a website.
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1           Q.  And were they scanned into the SURE

2        system like they were in 2023?

3           A.  Yes.  But because the Board of

4        Elections voted, there were different

5        codes in 2024 that were used in the SURE

6        system by my staff as opposed to 2023.

7           Q.  Okay, and I believe you testified

8        that the only code your office used in

9        April of 2024 was the returned received

10        code in the SURE system?

11           A.  Yes, for all -- I'm sorry, did you

12        say 2023?

13           Q.  2024.

14           A.  2024, all ballots received by our

15        office were scanned in the SURE system

16        with the code record ballot returned.  I

17        think that's what the code says.

18           Q.  And that scanning and selection of

19        a SURE code was done on the same day that

20        the ballot was returned?

21           A.  Yes.

22           Q.  If a mail-in ballot or absentee

23        ballot was returned in April of 2024 and

24        it was undated, how was that ballot

25        handled?
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1                  MS. GALLAGHER:  Object to form.

2                  MR. BERARDINELLI:  Can you read

3        that back?  I'm sorry, I got lost.

4                  MS. McKENZIE:  I can just repeat

5        it.

6                  MR. BERARDINELLI:  I'd

7        appreciate that.

8 BY MS. McKENZIE:

9           Q.  If a mail-in or absentee ballot was

10        returned to your office in April of 2024

11        and the declaration envelope was undated,

12        how did your office process that ballot?

13           A.  The ballot was scanned into the

14        SURE system using the code record ballot

15        returned.

16           Q.  Was that ballot set aside or

17        segregated in any way from the other mail-

18        in ballots that were returned that did not

19        have errors?

20           A.  Yes.

21           Q.  Were they similarly based in the

22        mail ballot room but segregated like they

23        were in 2023?

24           A.  Yes.  But it was different in 2024

25        as to 2023 because we were recording them
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1        all as ballot returned, so those ballots

2        were -- each precinct in our mail ballot

3        room has two bins. So the ballots with the

4        properly completed declaration envelope

5        were in one bin for that precinct, and the

6        ballots with the declaration envelope that

7        contained a disqualifying error were in a

8        different bin for that precinct.

9           Q.  For a mail-in or absentee ballot in

10        2024 that is undated, what did that look

11        like on the envelope?

12           A.  Can you repeat that?

13                  MR. BERARDINELLI:  Object to the

14        form.

15 BY MS. McKENZIE:

16           Q.  What does it mean for a ballot to

17        be undated in April of 2024?

18           A.  The area on the declaration

19        envelope that says today's date would be

20        blank.

21           Q.  So it's missing a month and a day

22        and a year?

23           A.  Correct.

24           Q.  Or any one of those items, a month

25        a day or a year, or does it have to be
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1        missing all three items to be undated?

2           A.  Undated is all three items missing.

3           Q.  Okay, what is an incorrectly dated

4        mail-in ballot in April of 2023?

5           A.  You said '23.

6           Q.  I'm sorry, I need more caffeine. 

7        What is an incorrectly dated ballot in

8        April of 2024?

9           A.  In 2024, an incorrect date would be

10        a date outside of the date April 1st,

11        2024, which is the date the first ballots

12        went out and election day which was April

13        23rd, 2024.

14           Q.  If a ballot was missing the month

15        or the day on the declaration envelope, is

16        that an undated ballot or an incorrectly

17        dated ballot?

18           A.  We classified those in a third

19        category called incomplete date, so the

20        date was not complete.

21           Q.  So there are three categories of

22        disqualifying errors when it comes to the

23        date on the declaration envelope from the

24        Washington County Board's perspective?

25           A.  In 2024, according to the date,
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1        template.

2           Q.  And if 2-4 was missing on the

3        declaration envelope, that ballot was

4        considered incompletely dated?

5           A.  Yes.

6                  MR. BERARDINELLI:  Can we take a

7        quick break?

8                  MS. McKENZIE:  Ah-huh.

9                       - - - -

10      (There was a recess in the proceedings.)

11                       - - - -

12 BY MS. McKENZIE:

13           Q.  Ms. Ostrander, I just wanted to ask

14        you a question about Emails 4, 5, and 6,

15        and I had directed you to the sentence

16        about the fact that if the voter goes to

17        the app to --

18                  MR. BERARDINELLI:  The website.

19                  MS. McKENZIE:  The website,

20        you're correct, to get more information on

21        their ballot status.

22 BY MS. McKENZIE:

23           Q.  Does the voter get different

24        information if a canceled code is entered

25        compared to a recorded, ballot returned
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1        code is entered in SURE?

2                  MR. BERARDINELLI:  Objection,

3        asked and answered.  Go ahead.

4           A.  Again, I don't know.  The

5        Washington County Board of Elections

6        doesn't control the website.  The

7        Department of State does, and they don't

8        ask our input.  So I'm not familiar with

9        what exactly is on there other than it

10        tells them when their ballot was mailed

11        and when it was received.

12 BY MS. McKENZIE:

13           Q.  I want to direct your attention

14        back to Ostrander 2, and I want to just

15        make SURE the record is clear on this. 

16        Ostrander 2 is what?

17           A.  It is the SURE user guide from the

18        Department of State as to the codes

19        available in SURE when you record a

20        ballot.

21           Q.  Okay, in Ostrander 2 -- actually

22        I'm going to scratch that question.

23        When you testified earlier about the

24        email you sent the commissioners and some

25        other folks before the March 12th Board of
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1        by the Third Circuit Court that the

2        declaration envelope needs a date, a

3        correct date.

4 BY MS. McKENZIE:

5           Q.  In April of 2024, what would the

6        poll books reflect for a voter who

7        returned a mail ballot with a

8        disqualifying error?

9           A.  The poll book would say that their

10        mail ballot was returned.

11           Q.  If a voter who returned a ballot

12        with a disqualifying error went to their

13        polling place on election day in April of

14        2024 and asked to vote a provisional

15        ballot, what would they have been told?

16                  MR. BERARDINELLI:  Object to

17        form. Go ahead.

18           A.  All voters or anyone can vote a

19        provisional ballot.

20 BY MS. McKENZIE:

21           Q.  If a voter returned a ballot with a

22        disqualifying error in April of 2024 and

23        they went to the polling place and voted a

24        provisional ballot, would that ballot be

25        counted?
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1           A.  The canvass board would make the

2        decision, but according to the election

3        law, if the voter had already returned

4        their mail ballot regardless if there was

5        a disqualifying error and then voted a

6        provisional ballot, that provisional

7        ballot would not be counted because they

8        already returned a mail ballot.

9           Q.  When a voter returned a ballot in

10        person at the election office in April of

11        2024, did the election office remind the

12        voter to sign and date the declaration

13        envelope?

14           A.  If the voter inquired -- if the

15        voter asked us prior to relinquishing the

16        ballot to us, we would help them.  We're

17        not mean.  If they didn't hand us the

18        ballot yet and they asked, we would answer

19        their question.

20           Q.  In the weeks leading up to the

21        election in April of 2024, did any voters

22        who had returned a mail-in or absentee

23        ballot call the election office and ask

24        about the status of their ballot?

25           A.  You do you mean are you asking on
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1        specific voters or any voter?  I'm sorry,

2        I didn't catch the beginning of that

3        question.

4           Q.  Yes, did any voters in April of

5        2024 call and ask about the status of

6        their mail-in ballot?

7                  MR. BERARDINELLI:  You're not

8        asking did John Smith call?  You're asking

9        in general?

10 BY MS. McKENZIE:

11           Q.  Any voters.

12           A.  Yes, voters would call and inquire

13        if their ballot had been received by our

14        office.

15           Q.  Okay, did any voters call and ask

16        if their ballot had disqualifying errors

17        in April of 2024?

18           A.  I can't recall if specifically they

19        asked that question.

20           Q.  Did the Board of Elections instruct

21        your office how to respond to voter

22        inquiries about whether they had any

23        disqualifying errors?

24           A.  We would inform voters when they

25        called and asked about their mail ballot
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1        that if their ballot was received, we

2        would tell them that their ballot was

3        received and it was locked -- according to

4        the election law, it was locked and it

5        would be reviewed during the canvass.

6           Q.  Would anyone in your office --

7        actually, no, I'll withdraw that question.

8        Were there any written instructions

9        to the employees working in your office

10        about how to respond to voter inquiries in

11        April of 2024 about whether or not they

12        had properly filled out their declaration

13        envelope?

14           A.  No, no written instructions.

15           Q.  In April of 2024, did your office

16        inform any voters who called that their

17        ballot was not signed or was incorrectly

18        dated?

19                  MR. BERARDINELLI:  Object to

20        form. You can answer.

21           A.  Can you repeat that?  I didn't

22        understand.

23 BY MS. McKENZIE:

24           Q.  In April of 2024, did your office

25        tell voters if their ballot had been
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1           Q.  Does the Washington County Board of

2        Elections and your office intend to follow

3        that directive that was issued on July 1,

4        2024?

5                  MR. BERARDINELLI:  Object to the

6        form.

7           A.  Yes, the Board of Elections will

8        follow the directive.

9 BY MS. McKENZIE:

10           Q.  Concerning the form of absentee and

11        mail-in ballot materials?

12           A.  Yes.

13           Q.  I really am getting near the end. 

14        For the upcoming November general

15        election, does the Board of Elections plan

16        to use the same process for handling mail-

17        in ballots that are returned with one of

18        these disqualifying errors?

19                  MR. BERARDINELLI:  Object to the

20        form.  Go ahead.

21           A.  I haven't spoken directly to the

22        Board of Elections in regards to this, but

23        our past practice is that it's reviewed

24        prior to each election.  So we will have a

25        Board of Elections public meeting, and the
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1        ballot procedure -- absentee and mail-in

2        ballot procedure will be on the agenda.

3 BY MS. McKENZIE:

4           Q.  Has the past practice been that the

5        absentee and mail-in ballot practice be

6        the same in the primary and the general

7        election in the same year, calendar year?

8                  MR. BERARDINELLI:  Object to the

9        form.

10           A.  Past practice in 2023, what was

11        followed in the primary, was again voted

12        and decided and to follow in the general

13        election, so based on that, most likely it

14        will be the same.

15        I can't speak for other years

16        because of all the various litigation that

17        has gone on, but in 2023, there was not

18        any.

19 BY MS. McKENZIE:

20           Q.  There was not any --

21           A.  Any litigation.  There were several

22        court rulings after the 2020 election,

23        after 2022.

24           Q.  So the same process for processing

25        mail-in ballots in the April '23 primary
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1        Elections have for the April 2024 primary

2        when entering information as to a mail-in

3        ballot that had been received?

4                  MS. McKENZIE:  Objection.

5           A.  Based upon the codes offered in the

6        SURE system by the Department of State --

7        and in Exhibit 2 on Page 3, the drop-down

8        menu does show all of the various codes

9        available. Based on the codes that are

10        available, the Washington County Board of

11        elections used record ballot return.

12 BY MS. GALLAGHER:

13           Q.  I'd like you to look at Exhibits 4,

14        5, and 6 please, and again, I believe you

15        testified earlier that these were the

16        emails which were generated to Washington

17        County voters, Plaintiffs in this case,

18        following your -- not your but the Board's

19        entering the receipt of their mail-in

20        ballots.

21           A.  Yes.

22           Q.  Okay.

23           A.  Voters who -- because we used the

24        record ballot return code in SURE,

25        Washington County mail ballot voters
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1        received this email from the Department of

2        State, the emails of 4 -- Exhibits 4, 5

3        and 6.

4           Q.  Did the Washington County Board of

5        Elections have any input into the language

6        in that email?

7           A.  No.  To my knowledge, these emails

8        were drafted by the Department of State.

9           Q.  Did the Department of State give

10        you prior review, an ability to review

11        these emails prior to the implementation

12        of the system?

13           A.  The Washington County Board of

14        Elections did not have any input in the

15        language contained in the emails of

16        Exhibits 4, 5, and 6.

17           Q.  I'd like you to look at the first

18        paragraph: Your ballot has been received

19        by Washington County as of April 22nd,

20        2024.  Would that be an accurate statement

21        for this?  I'm looking at Mr. Marks's.

22           A.  Yes, that sentence.

23           Q.  The next line:  If your county

24        election office identifies an issue with

25        your ballot that prevents the ballot from
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1        being counted, you may receive another

2        notification.  As to Washington County for

3        the April 2024 primary election, is that

4        an accurate statement to that voter?

5           A.  No.  Based upon the decision made

6        by the Washington County Board of

7        Elections, that sentence is misleading.

8           Q.  So to the extent a voter received

9        this email, could you stop -- strike that.

10        Could the Washington County Board of

11        Elections have stopped this email from

12        going to their voters, their mail-in

13        voters?

14                  MS. McKENZIE:  Objection.

15           A.  No, not to -- we could have not

16        included the email address in the voters'

17        --

18 BY MS. GALLAGHER:

19           Q.  Well, that wouldn't have been

20        accurate, would it, though?

21           A.  That wouldn't have been accurate.

22           Q.  So --

23                  MR. BERARDINELLI:  Let her

24        finish, please.

25           A.  That's the only way we could have
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1        prevented the voter from receiving an

2        email is by not including their email on

3        the application in the SURE system which

4        would not have been accurate.

5 BY MS. GALLAGHER:

6           Q.  But the Department of State didn't

7        give you that option, did they, Ms.

8        Ostrander --

9                  MS. McKENZIE:  Objection.

10 BY MS. GALLAGHER:

11           Q.  -- to have an accurate email go out

12        to your voter?

13           A.  The Washington County Board of

14        Elections did not have any input into the

15        language of the email.

16           Q.  Was there an option not to have --

17        to not allow the email to be sent -- and I

18        said that backwards.  Do you understand

19        what I meant?

20                  MS. McKENZIE:  Objection.

21           A.  No.

22 BY MS. GALLAGHER:

23           Q.  Did you have the ability to stop

24        this email from going out to Washington

25        County voters?
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1           A.  As I said before, the only way we

2        could have prevented this email was to not

3        have inputted the email address into the

4        application which would not have been

5        accurate.  We would not have done that.

6           Q.  So maybe I can ask it better.  Once

7        you put in all accurate information, did

8        you have any control over what Washington

9        County voters were being told?

10           A.  No.

11           Q.  To the extent that a voter in

12        Washington County received this email and

13        thought, oh, if there's a problem with my

14        ballot, I may get more notification, was

15        that belief caused by Washington County?

16                  MS. McKENZIE:  Objection.

17           A.  I don't understand.  Could you

18        rephrase?

19 BY MS. GALLAGHER:

20           Q.  Once a voter received this and they

21        read this language, if your county

22        election official identifies an issue with

23        your ballot envelopes that prevent the

24        ballot from being counted, you may receive

25        another notification -- as you stated,
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1        that was not true for Washington County

2        mail-in voters, correct?

3           A.  Yeah.  That sentence was not an

4        accurate reflection of the decision made

5        by the Washington County Board of

6        Elections, so to the voters in Washington

7        County, that sentence in my opinion is

8        misleading.

9                  MR. BERARDINELLI:  When you say

10        decision, you're talking about --

11                  THE WITNESS:  The Board of

12        Elections's decision to not cure.

13                  MR. BERARDINELLI:  Thank you.

14 BY MS. GALLAGHER:

15           Q.  You believe that's misleading?

16           A.  That's my opinion.

17           Q.  To the extent it is, was that

18        caused by Washington County, or was it

19        caused by the Department of State's email?

20                  MS. McKENZIE:  Objection.

21           A.  Washington County and the Board of

22        Elections did not send the email, and we

23        did not draft the language contained in

24        the email.  So the email our voters in

25        Washington County were receiving was not
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1        from Washington County.  It was from the

2        Department of State.

3 BY MS. GALLAGHER:

4           Q.  With respect to -- I'd like you to

5        look at Exhibit No. 9.  I believe you

6        testified that you did participate in the

7        executive session.

8           A.  Yes, I did.

9           Q.  Did other counties express concern

10        with the automatically generated emails?

11           A.  Yes.  There was concern brought up

12        by other counties as well.

13           Q.  Do you recall the nature of those

14        concerns?

15           A.  The counties that objected, one of

16        the objections was that they did not

17        appreciate or care -- I don't know; care

18        for that the Department of State was

19        sending emails to their county voters on

20        their Board's behalf without their Board

21        having any input into the language and

22        that the email was a blanket email for the

23        record, ballot returned code in the SURE

24        and not separate emails based upon if that

25        county's Board of Elections had decided to
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1           Q.  In 2024 after the Board of

2        Elections voted not to allow curing, could

3        someone get a replacement ballot if they

4        improperly filled out the declaration

5        envelope?

6           A.  No, after the Board of Elections's

7        decision not to cure, no.

8           Q.  Because giving them a second ballot

9        would be allowing them to cure?

10           A.  Yes, that's correct.

11           Q.  I want to make sure I understand

12        some of the your testimony about what

13        happens at the canvass, all right?

14           A.  (Witness nods head up and down.)

15           Q.  Members of the public can come,

16        right?

17           A.  That is correct.

18           Q.  And as part of the canvass process,

19        the canvass board is going through the

20        ballots, the mail-in ballots, that have

21        been segregated as having disqualifying

22        errors, right?

23           A.  Yes.

24           Q.  So those ballots have now gone

25        through first an initial -- I don't want
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1        to call it cursory but an initial review

2        upon receipt by your staff and have been

3        segregated, right?

4           A.  Yes.

5           Q.  And then they went through a

6        precanvass review and remained segregated,

7        right?

8           A.  Yes.

9                  MS. McKENZIE:  Objection.

10 BY MR. BERARDINELLI:

11           Q.  And then after the close of the

12        polls sometime during the canvass process,

13        understanding that can take several days,

14        the canvass board looks at those ballots

15        and evaluates them as well, correct?

16           A.  Yes.

17           Q.  And if someone is there as a member

18        of the public, can they ask to see those

19        ballots that have been set aside or

20        segregated?

21           A.  Yes.

22           Q.  And would they be able to write

23        down the names of all the voters whose

24        ballots have been segregated?

25           A.  Yes, they could.
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1        curing, correct?

2           A.  Yes, that is correct.

3           Q.  And if I'm understanding your

4        testimony, in the course of the discussion

5        about that, they also talked about what

6        code in the SURE drop-down menu you and

7        your staff ought to use when dealing with

8        a mail-in ballot?

9           A.  Yes.

10           Q.  Okay, first of all, do you remember

11        any dialogue from that meeting about why

12        to use one code versus another?

13           A.  Because the Board of Elections

14        decided with the code to use one code

15        versus the other because of the emails

16        that would be generated automatically to

17        the voter.

18           Q.  And tell me what you remember them

19        discussing.

20           A.  That the most appropriate code when

21        you take in what the code says, like the

22        SURE code, and the email that's sent out

23        that we have no control over, the record,

24        ballot returned code was the most

25        appropriate in the Board of Elections of
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1        Washington County situation.

2           Q.  Was the concept of, quote, unquote,

3        canceling a ballot discussed if you

4        remember?

5           A.  I did ask the Board of Elections if

6        they wanted the code once the decision was

7        made whether --

8           Q.  Once which decision was made?

9           A.  The canvass board.

10           Q.  Go ahead.  Please continue.

11           A.  Once the canvass board's decision

12        was made whether the ballot was counted or

13        not counted based on the declaration

14        envelope, I asked the Board if they wanted

15        the codes changed, and the Board of

16        Elections did not.

17           Q.  During the discussion about --

18        strike that.

19        Was there discussion about which

20        code to use after the vote to not permit

21        curing, or was it all before?

22           A.  It was during -- the decision on

23        the codes was during the discussion.

24           Q.  In that discussion about the codes,

25        what, if anything, did the Board talk
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1                  MS. McKENZIE:  I don't have any

2        further questions.

3                  MR. BERARDINELLI:  I just -- do

4        you have any more?  Let me do mine first.

5                       - - - -

6                   RE-EXAMINATION

7                       - - - -

8 BY MR. BERARDINELLI:

9           Q.  On the language on Exhibit 2, if

10        you do not have time to request a new

11        ballot before --

12           A.  You're on Page 9?

13           Q.  9 or 8.  It is all the same.  If

14        someone had in the primary of 2024

15        submitted their mail-in ballot already and

16        it had a defect and they got an email like

17        this and asked you for a new ballot, would

18        you have given them one?

19           A.  Based upon the decision by the

20        Board of Elections, no, I was not able.

21           Q.  The decision being what?

22           A.  The Washington County Board of

23        Elections voted to not allow curing.

24           Q.  And you were asked some questions

25        whether that same voter in this example



MELANIE OSTRANDER  -  7/18/2024

412-261-2323
AKF Technologies

215

1        could go and vote a provisional, right?

2           A.  Yeah.  Any voter, even a

3        nonregistered voter, anyone can vote a

4        provisional ballot.

5           Q.  If someone had sent in a mail-in

6        ballot that was received by the Board of

7        Elections and -- what was the term of art

8        we were using?

9                  MS. McKENZIE:  Disqualifying

10        errors.

11 BY MR. BERARDINELLI:

12           Q.  A disqualifying error or errors and

13        they voted a professional ballot on

14        election day, would the provisional ballot

15        be counted?

16           A.  Let me see if I understand this

17        right.  If the ballot had a disqualifying

18        error and they went to the poll and voted

19        a provisional ballot, that provisional

20        ballot would not be counted if we had a

21        ballot marked as received in our ballot

22        room because we would have received that

23        ballot.

24           Q.  Mail-in ballot?

25           A.  Mail-in ballot.  We would have
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1        received that mail-in ballot first, so

2        that ballot would count.  And also the

3        canvass board -- the actual decision on

4        that ballot would not have been made until

5        it was canvassed.

6                  MR. BERARDINELLI:  That's all I

7        have.  Thank you.

8                       - - - -

9                   RE-EXAMINATION

10                       - - - -

11 BY MS. GALLAGHER:

12           Q.  Mine is a little more basic.  Could

13        you go back to that page, please?

14           A.  Oh, yeah.

15           Q.  You were asked if you had entered

16        canceled, incorrect date?

17           A.  Yes.

18           Q.  Had Washington County deemed mail-

19        in ballots for 2024 with an incorrect date

20        -- that were received with an incorrect

21        date as canceled?

22           A.  No.  The ballots were -- according

23        to the Board's decision not to cure, the

24        ballot was received, and then it was

25        locked and secure until it was canvassed.
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