Rule 2113. Reply Brief.

€) General [rule.--] Rule. In accordance with Pa.R.A.P. 2185(a) (time for
serving and filing briefs), the appellant may file a brief in reply to matters
raised by appellee's brief or in any amicus curiae brief and not previously
addressed in appellant's brief. If the appellee has [cross appealed] cross-
appealed, the appellee may file a similarly limited reply brief. A reply brief
shall contain the certificates of compliance required by Pa.R.A.P.
127 and Pa.R.A.P. 2135(d).

(b) Response to [draft or plan.--] Draft or Plan. A reply brief may be filed as
prescribed in Pa.R.A.P. 2134 (drafts or plans).

(c) Other [briefs.--] Briefs. No further briefs may be filed except with leave of
court.

[Note:] Comment: An appellant now has a general right to file a reply brief. The scope
of the reply brief is limited, however, in that such brief may only address matters raised
by appellee and not previously addressed in appellant's brief. No subsequent brief may
be filed unless authorized by the court.

The length of a reply brief is set by Pa.R.A.P. 2135 (length of briefs). The due date
for a reply brief is found in Pa.R.A.P. 2185(a) (service and filing of briefs).

[Where there are cross appeals, the deemed or] If there is a cross-appeal, the
designated appellee may file a similarly limited reply brief addressing issues in the [cross
appeal] cross-appeal. See also Pa.R.A.P. 2136 (briefs in cases involving [cross
appeals] cross-appeals).

[The 2011 amendment to paragraph (a) authorized an appellant to address in
a reply brief matters raised in amicus curiae briefs. Before the 2011 amendment,
the rule permitted the appellant to address in its reply brief only matters raised in
the appellee's brief. The 2011 amendment did not change the requirement that the
reply brief must not address matters previously addressed in the appellant's
principal brief.]

Historical Commentary

The following commentary is historical in nature and represents statements
of the Committee at the time of rulemaking:




Explanatory Comment—2002

See Comment following Pa.R.A.P., Rule 511.



Rule 2135. Length of Briefs.

(@)

(b)

General Rule. Unless otherwise ordered by an appellate court:

(1)

(2)

(3)

(4)

A principal brief shall not exceed 14,000 words and a reply brief shall
not exceed 7,000 words, except as stated in [subparagraphs (a)(2)-
(4)] subdivisions (a)(2)-(a)(4). A party shall file a certificate of
compliance with the word count limit if the principal brief is longer
than 30 pages or the reply brief is longer than 15 pages when
prepared on a word processor or typewriter.

[In cross appeals under Pa.R.A.P. 2136, the first brief of the
deemed or designated appellee and the second brief of the
deemed or] In_cross-appeals, the brief of the designated
appellee required by Pa.R.A.P. 2136(b)(2) and the brief of the
designated appellant required by Pa.R.A.P. 2136(b)(3) shall not
exceed 16,500 words. A party shall file a certificate of compliance if
the brief is longer than 35 pages when produced on a word processor
or typewriter.

In capital direct appeals, the principal brief shall not exceed 17,500
words and a reply brief shall not exceed 8,500 words. A party shall
file a certificate of compliance if the principal brief is longer than 38
pages or the reply brief is longer than 19 pages when prepared on a
word processor or typewriter.

In the first Capital Post-Conviction Relief Act appeal, the principal
brief shall not exceed 22,500 words and a reply brief shall not exceed
11,250 words. A party shall file a certificate of compliance if the
principal brief is longer than 49 pages or the reply brief is longer than
24 pages when prepared on a word processor or typewriter.

Supplementary [matter.] Matters. Supplementary matters, such as, the
cover of the brief and pages containing the table of contents, tables of
citations, proof of service, and any addendum containing opinions,
signature blocks or any other similar supplementary matter provided for by
these rules shall not count against the word count limitations set forth in
[paragraph (a) of this rule] subdivision (a).




(©) Size and [physical characteristics.] Other Physical
Characteristics. Size and other physical characteristics of briefs shall
comply with Pa.R.A.P. 124,

(d) [Certification of compliance.] Certificate of Compliance. Any brief in
excess of the stated page limits shall include a certification that the brief
complies with the word count limits. The certificate may be based on the
word count of the word processing system used to prepare the brief.

[Note: A principal brief is any party's initial brief and, in the case of a cross appeal,
the appellant's second brief, which responds to the initial brief in the cross appeal.]
Comment: A principal brief is any party’s initial brief. In a cross-appeal, the
designated appellant’s brief required by Pa.R.A.P. 2136(b)(3) is the principal brief.
See [the note to] Pa.R.A.P. 2136. Reply briefs permitted by Pa.R.A.P. 2113 and any
subsequent brief permitted by leave of court are subject to the word count limit or page
limit set by this rule.

A party filing a certificate of compliance under this rule may rely on the word count
of the word processing system used to prepare the brief.

[It is important to note that each] Each appellate court has the option of reducing
the word count for a brief, either by general rule, see Chapter 33 (Business of the
Supreme Court), Chapter 35 (Business of the Superior Court), and Chapter 37 (Business
of the Commonwealth Court), or by order in a particular case.



Rule 2136. Briefs in Cases Involving [Cross Appeals] Cross-Appeals.

[(a) Designation of parties in cross appeals. If a cross appeal is filed, the
plaintiff or moving party in the court or other government unit below
shall be deemed the appellant for the purposes of this chapter and
Chapter 23 (sessions and argument), unless the parties otherwise
agree or the appellate court otherwise orders. Where the identity of
the appellant for the purposes of this chapter and Chapter 23 is not
readily apparent, the prothonotary of the appellate court shall
designate the appellant for the purposes of those two chapters when
giving notice under Rule 1934 (filing of the record).

(b) Order of briefs. The deemed or designated appellant shall file its
principal brief on the merits of its appeal in accordance with the
briefing schedule. The deemed or designated appellee shall then file
a brief that addresses (i) the arguments advanced in the appellant’s
brief and (ii) the merits of the cross appeal. Thereafter, the appellant
shall file its second brief, which shall (i) reply to issues raised in the
appellee’s brief and not previously addressed in appellant’s principal
brief and (ii) respond to the issues raised by appellee regarding the
cross appeal. The appellee may then file areply brief limited to issues
raised by the appellant that were not previously addressed by the
appellee in its principal brief on the merits of the cross appeal.

Official Note:

For cross appeals, Rule 2136 provides both a method for determining which
party shall file the first brief and a description of the subsequent briefs. Either
party may initiate the process described in Subdivision (a) by notifying the
prothonotary by letter that the prothonotary must designate the appellant, that is
the party to file the first brief, or that the parties have agreed which party shall be
the appellant.

With regard to the briefing process, when there are cross appeals, there may
be up to four briefs: (1) the deemed or designated appellant's principal brief on the
merits of the appeal; (2) the deemed or designated appellee's brief responding to
appellant's arguments and presenting the merits of the cross appeal; (3) the
appellant's second brief replying in support of the appeal and responding to the
issues raised in the cross appeal; and (4) appellee's second brief in support of the
cross appeal.

Thus, the deemed or designated appellee's first brief (Brief No. 2 as
described above) functions as both a response to the arguments advanced by the
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appellant in the first appeal and the primary brief on the merits of the cross appeal.
Similarly, the deemed or designated appellant's second brief (Brief No. 3 as
described above) serves the dual purposes of responding to the merits of the
arguments in the cross appeal and replying to arguments raised in opposition to
the first appeal. See generally Rule 2111 (brief of the appellant), Rule 2112 (brief of
the appellee), and Rule 2113(a) (regarding reply briefs).

Rule 2135 (Ilength of briefs) establishes the length of the various briefs. Only
appellee's second brief is considered a reply brief subject to the lesser page limits.
There is no provision for a longer principal brief on the merits in cross appeal
situations.

Rule 2185(a) (time for serving and filing briefs) provides that appellant's
second brief shall be served within 30 days after service of the preceding
brief. Appellee's second brief is due 14 days later.

Rule 2322 (cross and separate appeals) addresses oral argument in cross
appeals.]

(This is entirely new text.)

@) Designation of the Parties in Cross-Appeals. If a cross-appeal is filed,
for the purposes of this chapter (briefs and reproduced record) and Chapter
23 (sessions and argument), the plaintiff or moving party in the trial court or
other government unit shall be designated the appellant and any remaining
party shall be designated the appellee, unless other designations are made

by:
(1)  order of the appellate court; or

(2) agreement of the parties, who shall promptly notify the prothonotary
of the appellate court of the parties’ designations.

(b) Scope and Sequence of Briefs. In accordance with the briefing schedule,
the scope and sequence of briefs shall be as follows:

(1)  First Brief — Designated Appellant’s Brief on the Merits of the
Appeal. The designated appellant shall file a brief addressing the
merits of the appeal in accordance with Pa.R.A.P. 2111.

(2) Second Brief — Designated Appellee’s Brief in Response to the
Appeal and on the Merits of the Cross-Appeal. The designated
appellee shall file a response to the designated appellant’s
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arguments in the designated appellant’s brief on the appeal in
accordance with Pa.R.A.P. 2112. In the same brief, the designated
appellee shall argue the merits of its cross-appeal in accordance with
Pa.R.A.P. 2111.

(3)  Third Brief — Designated Appellant’s Response to Cross-Appeal
and Reply Brief in Support of Appeal. The designated appellant
shall file a response to the designated appellee’s arguments in the
designated appellee’s brief on the merits of the cross-appeal in
accordance with Pa.R.A.P. 2112. If the designated appellant files a
reply in support of the appeal, it shall be included in the same brief
and in accordance with Pa.R.A.P. 2113.

(4) Fourth Brief — Designated Appellee’s Reply Brief. If the
designated appellee files a reply to the designated appellant’s
response, the reply brief shall be filed in accordance with Pa.R.A.P.
2113.

Comment: Pa.R.A.P. 2136 provides both a method for determining which party shall file
the first brief and the sequence for filing those briefs. Subdivision (a) specifies that the
party initiating the action in either the trial court or other government unit is the designated
appellant, unless the appellate court otherwise orders or the parties otherwise agree.

If the parties have agreed to a designation of appellant and appellee, they shall
inform the prothonotary of the appellate court of the agreed-upon designations at the
earliest opportunity. An agreement of the parties to designate a different appellant or
appellee does not toll the time for filing a party brief. Following an agreement to designate
a different appellant or appellee, each party maintains the obligation to file briefs pursuant
to the schedule set by the appellate court.

Subdivision (b) addresses the sequence of briefs. A designated appellant may file
up to two briefs, as described in subdivisions (b)(1) and (b)(3). A designated appellee
may file up to two briefs, as described in subdivisions (b)(2) and (b)(4).

See Pa.R.A.P. 2111, 2112, and 2113 for the scope and content of briefs filed
pursuant to subdivision (b).

Pa.R.A.P. 2135 (length of briefs) establishes the length of the various briefs. Only
the brief filed by the designated appellee pursuant to subdivision (b)(4) is considered a
reply brief subject to lower page and word limitations. All other briefs are subject to usual
page and word limitations.



Pa.R.A.P. 2185(a) (time for serving and filing briefs) provides that the brief by the
designated appellant pursuant to subdivision (b)(3) shall be served within 30 days after
service of the brief filed by the designated appellee pursuant to subdivision (b)(2). The
designated appellee's brief filed pursuant to subdivision (b)(4) is due 14 days following
the filing of the designated appellant’s brief pursuant to subdivision (b)(3).

Pa.R.A.P. 2322 (cross-appeals and separate appeals) addresses oral argument in
cross-appeals.

Historical Commentary

The following commentary is historical in nature and represents statements
of the Committee at the time of rulemaking:

Explanatory Comment—2002

See Comment following Pa.R.A.P., Rule 511.



Rule 2185. Service and Filing of Briefs.

(@)

Time for [serving and filing briefs.] Serving and Filing Briefs.

(1)

(2)

General [rule.--] Rule. Except as otherwise provided by this rule,
the appellant shall serve and file appellant's brief not later than the
date fixed pursuant to [Subdivision] subdivision (b) [of this rule,]
or within 40 days after the date on which the record is filed, if no other
date is so fixed. The appellee shall serve and file appellee's brief
within 30 days after service of appellant's brief and reproduced
record if proceeding under [Rule] Pa.R.A.P. 2154(a) (general rule).
A party may serve and file a reply brief permitted by these rules within
14 days after service of the preceding brief but, except for good
cause shown, a reply brief must be served and filed so as to be
received at least three days before argument. [In cross appeals,
the second brief of the deemed or designated appellant shall be
served and filed within 30 days of service of the deemed or
designated appellee's first brief.] In_cross-appeals, the brief of
the designated appellant required by Pa.R.A.P. 2136(b)(3) shall
be served and filed within 30 days of service of the brief of the
designated appellee reqguired by Pa.R.A.P. 2136(b)(2). Except as
prescribed by [Rule] Pa.R.A.P. 2187(b)(3) (advance text of briefs),
each brief shall be filed not later than the last day fixed by or pursuant
to this rule for its service. Briefs shall be deemed filed on the date of
mailing if first class, express, or priority United States Postal Service
mail is utilized.

Children's [fast track appeals.] East Track Appeals.

0] In a children's fast track appeal, the appellant shall serve and
file appellant's brief within 30 days after the date on which the
record is filed, if no other date is so fixed. The appellee shall
serve and file appellee's brief within 21 days after service of
appellant's brief and reproduced record. A party may serve
and file a reply brief permitted by these rules within [7] seven
days after service of the preceding brief but, except for good
cause shown, a reply brief must be served and filed so as to
be received at least [3] three days before argument. [In
cross appeals, the second brief of the deemed or
designated appellant shall be served and filed within 21
days of service of the deemed or designated appellee's
first brief.] In_cross-appeals, the brief of the designated
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(b)

(€)

appellant required by Pa.R.A.P. 2136(b)(3) shall be served
and filed within 21 days of service of the brief of the
designated appellee required by Pa.R.A.P. 2136(b)(2).
Briefs shall be deemed filed on the date of mailing if first class,
express, or priority United States Postal Service mail is

utilized.

(i) In a children's fast track appeal, the provisions of
[Subdivisions] subdivisions (b) and (c) [of this Rule] shall
not apply.

(3) Multiple [briefs for appellants or appellees.--] Briefs for
Appellants or Appellees. If the time for filing a brief is established
by reference to service of a preceding brief and more than one such
preceding brief is filed, the deadline for filing the subsequent brief
shall be calculated from the date on which the last timely filed
preceding brief is served. If no such preceding brief is filed, the
deadline for a subsequent brief shall be calculated from the date on
which the preceding brief should have been filed.

Notice of [deferred briefing schedule.--] Deferred Briefing Schedule.
When the record is filed, the prothonotary of the appellate court shall
estimate the date on which the matter will be argued before or submitted to
the court, having regard for the nature of the case and the status of the
calendar of the court. If the prothonotary determines that the matter will
probably not be reached by the court for argument or submission within 30
days after the latest date on which the last brief could be filed under the
usual briefing schedule established by these rules, the prothonotary shall
fix a specific calendar date as the last date for the filing of the brief of the
appellant in the matter, and shall give notice thereof as required by these
rules. The date so fixed by the prothonotary shall be such that the latest
date on which the last brief in the matter could be filed under these rules will
fall approximately 30 days before the probable date of argument or
submission of the matter.

Definitive [copies.--] Copies. If the record is being reproduced pursuant
to [Rule] Pa.R.A.P. 2154(b) (large records), the brief served pursuant to
[Subdivision] subdivision (a) [of this rule] may be typewritten or page
proof copies of the brief, with appropriate references to pages of the parts
of the original record involved. Within 14 days after the reproduced record
is filed, each party who served briefs in advance form under this subdivision
shall serve and file definitive copies of [his or her] the party’s brief or briefs
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containing references to the pages of the reproduced record in place of or
in addition to the initial references to the pages of the parts of the original
record involved (see [Rule] Pa.R.A.P. 2132 (references in briefs to the
record)). No other changes may be made in the briefs as initially served,
except that typographical errors may be corrected.

[Official Note: The 2002 amendment] Comment: Pa.R.A.P. 2185(a) recognizes that
in [cross appeals] cross-appeals the [deemed or] designated appellant's second brief
is more extensive than a reply brief and, therefore, may require more than 14 days to
prepare. [See Rule] See Pa.R.A.P. 2136 (briefs in cases involving [cross appeals]
cross-appeals).

[The addition of paragraph] Subdivision (a)(3) [clarified] clarifies practice in
an appeal in which there is more than one appellant or appellee and all appellants or all
appellees do not file their briefs on the same date. For example, if there are two
appellants and one files early or one is granted an extension of time to file, the two briefs
for appellants will not be filed or served on the same date. [Without paragraph (a)(3), it
was not] Subdivision (a)(3) makes clear when the appellee's 30-day period to file its
brief [began] begins. The same issue can arise with respect to the appellant's time for
filing its reply brief when there are two or more appellees. [New paragraph (a)(3)
clarified] Subdivision (a)(3) clarifies the point by starting the period on the date on
which the latest, timely filed preceding brief is served.

Historical Commentary

The following commentary is historical in nature and represents statements
of the Committee at the time of rulemaking:

Explanatory Comment—1979

The principal criticism of the new Appellate Rules has been the provisions for
deferred preparation of the reproduced record, and the resulting procedure for the filing
of advance copies of briefs (since the page citations to the reproduced record pages are
not then available) followed by the later preparation and filing of definitive briefs with
citations to the reproduced record pages. It has been argued that in the typical state court
appeal the record is quite small, with the result that the pre-1976 practice of reproducing
the record in conjunction with the preparation of appellant's definitive brief is entirely
appropriate and would ordinarily be followed if the rules did not imply a preference for the
deferred method. The Committee has been persuaded by these comments, and the rules
have been redrafted to imply that the deferred method is a secondary method particularly
appropriate for longer records.

11



Also, the number of briefs to be filed under the in forma pauperis procedure has
been increased from ten to 15 in the Commonwealth and Superior Courts.

Explanatory Comment—2002

See Comment following Pa.R.A.P., Rule 511.

12



Rule 2322. [Cross] Cross-Appeals and Separate Appeals.

(a) Cross-Appeals. A [cross or separate appeal] cross-appeal shall be
argued with the initial appeal at a single argument, unless the court
otherwise directs. [If a case involves a cross appeal, the plaintiff or
moving party in the action below shall be deemed the appellant for the
purposes of these rules unless the parties otherwise agree or the
court otherwise directs. If two or more parties support the same
argument, care shall be taken to avoid duplication of argument.]

(b) Separate Appeals. A separate appeal shall be argued with the initial
appeal at a single argument, unless the court otherwise directs. If two
or more parties support the same argument, care shall be taken to
avoid duplication of argument. [Where] If two or more appeals[, not
being cross-appeals,] are heard together, each appellant shall open the
argument on [his] each appellant’s appeal, each appellee shall reply
thereto[, and (if permitted by the court by way of rebuttal)]._If permitted
by the court in rebuttal, not more than two appellants will be heard in
conclusion.

[Note: Based in part on former Supreme Court Rule 31 and former Superior Court
Rule 23. See Rule] Comment: See Pa.R.A.P. 2136 (briefs in cases involving [cross
appeals] cross-appeals) for inclusion of the designation of the appellant and the
appellee for purposes of this chapter in the notice given by the appellate prothonotary
under [Rule] Pa.R.A.P. 1934 (filing of the record).

Historical Commentary

The following commentary is historical in nature and represents statements
of the Committee at the time of rulemaking:

Explanatory Comment—1979
The appellate prothonotary is directed to designate the party who shall file the first

brief in cases involving cross appeals where the identity of the “moving party” below is
not readily apparent.
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