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STATEMENT OF JURISDICTION

Superior Court is vested with exclusive appellate jurisdiction to review final
orders from Courts of Common Pleas by Section 742 of the Judicial Code. 42

Pa.C.S.A.§742.

ORDER IN QUESTION
The order in question relates to the judgment of sentence imposed by the
Honorable Patrick Carmody on August 22, 2023 in Chester County criminal

docket number CP-15-CR-2951-2021. (See Appendix A — Sentencing Sheet).

SCOPE AND STANDARD OF REVIEW

Issues I and I11: Admissibility of Evidence

In reviewing a trial court's ruling on the admissibility of evidence, our
standard of review 1s one of deference. Questions concerning the
admissibility of evidence are “within the sound discretion of the trial
court ... [and] we will not reverse a trial court's decision concerning
admissibility of evidence absent an abuse of the trial court's
discretion.” Commonwealth v. Brown, 617 Pa. 107, 52 A.3d 1139,
1197 (2012) (citation omitted). “An abuse of discretion is not merely
an error of judgment, but is rather the overriding or misapplication of
the law, or the exercise of judgment that is manifestly unreasonable,
or the result of bias, prejudice, ill-will or partiality, as shown by the
evidence of record.” Commonwealth v. Mendez, 74 A.3d 256, 260
(Pa.Super.2013) (citation omitted), appeal denied, Pa. , 87
A.3d 319 (2013). “[I]f in reaching a conclusion the trial court over-
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rides [sic] or misapplies the law, discretion is then abused and it is the
duty of the appellate court to correct the error.” Commonwealth v.
Weakley, 972 A.2d 1182, 1188 (Pa.Super.2009) (citation omitted),
appeal denied, 604 Pa. 696, 986 A.2d 150 (2009).

Commonwealth v. Belknap, 105 A.3d 7, 9—10 (Pa. Super. 2014).

Issue II1: Sentencing - Improper Factor

With regard to the sentencing errors raised by Appellant, Superior Court’s
review is composed of a determination first of whether Appellant’s claims raise a
“substantial question” that the trial court contradicted a specific aspect of the
Sentencing Code or acted contrary to the fundamental traditional norms which
underlie the sentencing process. Commonwealth v. Phillips, 946 A.2d 103

(Pa.Super. 2008).

If a substantial question exists that such a deficiency in sentencing occurred,
then Superior Court reviews the trial court’s discretion for abuse of that discretion
exhibited by ignoring or misapplying the law, by judgment for reasons of
partiality, prejudice, bias, ill will, or by a manifestly unreasonable decision.

Commonwealth v. Shugars, 895 A.2d 1270 (Pa. Super. 2006).

In deciding whether a trial judge considered only permissible factors
in sentencing a defendant, an appellate court must, of necessity,
review all of the judge's comments. Moreover, in making this
determination it is not necessary that an appellate court be convinced
that the trial judge in fact relied upon an erroneous consideration; it is



sufficient to render a sentence invalid if it reasonably appears from the
record that the trial court relied in whole or in part upon such a factor.

Commonwealth v. Bethea, 379 A.2d 102, 106-107 (Pa. 1977). If it reasonably
appears from the record that the trial court imposed a harsher sentence because the
defendant exercised his right to trial instead of pleading guilty, “it is sufficient to

render a sentence invalid.” Id. at 107.

Issue #1V: Sentencing -Inadequate Reasons for Aggravated Sentence

With regard to the sentencing errors raised by Appellant, Superior Court’s
review is composed of a determination first of whether Appellant’s claims raise a
“substantial question” that the trial court contradicted a specific aspect of the
Sentencing Code or acted contrary to the fundamental traditional norms which
underlie the sentencing process. Commonwealth v. Phillips, 946 A.2d 103

(Pa.Super. 2008).

If a substantial question exists that such a deficiency in sentencing occurred,
then Superior Court reviews the trial court’s discretion for abuse of that discretion
exhibited by ignoring or misapplying the law, by judgment for reasons of
partiality, prejudice, bias, ill will, or by a manifestly unreasonable decision.

Commonwealth v. Shugars, 895 A.2d 1270 (Pa. Super. 2006).



I1.

I1I.

IV.

STATEMENT OF QUESTIONS INVOLVED

DID THE TRIAL COURT ABUSE ITS DISCRETION IN ADMITTING
EVIDENCE REGARDING ALLEGED INCIDENT DATED JUNE 26,
20207

DID THE TRIAL COURT ABUSE ITS DISCRETION IN ADMITTING
EVIDENCE REGARDING ALLEGED INCIDENT DATED DECEMBER
24,2020?

DID THE TRIAL COURT ABUSE ITS DISCRETION AT SENTENCING
BY IMPROPERLY CONSIDERING APPELLANT EXERCISED HIS
RIGHT TO A JURY TRIAL?

DID THE TRIAL COURT ABUSE ITS DISCRETION BY IMPOSING A
SENTENCE EXCEEDING THE AGGRAVATED RANGE WITHOUT

STATING ADEQUATE REASONS?

(Answered in the negative by the trial court.)



STATEMENT OF THE CASE

A. Form of Action

This is a criminal matter.

B. Procedural History of the Case

Following a jury trial with the Honorable Patrick Carmody presiding,
Appellant was found guilty of: First-Degree Murder! and Possessing Instrument of
Crime 2. (See Appendix B- Jury Verdict). On August 22, 2023, Judge Carmody
sentenced Appellant to life imprisonment without parole and a two and a half (2 ¥2)
to five (5) years consecutive incarceration. (See Appendix A — Sentencing Sheet).

Appellant filed post-sentence motions on September 1, 2023. (See Appendix
(). The court denied these motions the same day without a hearing. (See
Appendix D- Order dated 9/1/23).

Notice of Appeal was filed September 29, 2023. After extensions for
transcript preparation and review, undersigned counsel filed a timely Concise
Statement of Errors on January 30, 2024. (See Appendix E). The Honorable
Patrick Carmody issued Opinion Pursuant to Pa.R.A.P. 1925 on February 21, 2024.

(See Appendix F).

118 Pa.C.S. §1102 (a) (1)
218 Pa.C.S. §907 (a)



Two of the issues presented in this appeal center around “Commonwealth’s
Motion in Limine to Admit Evidence of Other Crimes, Wrongs, or Acts Pursuant
to Pennsylvania Rule of Evidence 404 (B)” filed June 12, 2023. (See Appendix G).
The defense filed a response to the Commonwealth’s motion on July 11, 2023 and
a supplemental response on July 24, 2023. (See Appendices H and I). After
hearing held on July 25, 2023, the trial court, by order dated July 28, 2023, allowed
the Commonwealth to introduce evidence of prior bad act incidents occurring on

June 26, 2020 and December 24, 2020. (See Appendix J).

C. Prior Determinations in this Case

By order dated July 28, 2023, Judge Carmody admitted evidence of prior bad
acts or wrongs. (See Appendix J). On August 22, 2023, Judge Carmody imposed

Jjudgment of sentence. (See Appendix A — Sentencing Sheet).

D. Name of Judge Whose Determinations are to be Reviewed

Trial and sentencing determinations were made by the Honorable Patrick
Carmody.
E. Statement of the Facts
Testimony at trial supported the following facts as recited in trial court

opinion:



On April 18, 2021, at approximately 4:17 p.m., Schuylkill Police were
dispatched to 337 Pawling Road Schuylkill Township, Chester County for a
disturbance. When they arrived at the scene, they found Deborah Bradao laying in
the driveway with numerous stab wounds to her chest. CPR and other life-saving
measures were attempted, but Ms. Brandao was pronounced dead at 4:59 that day.

The victim’s seven-year-old daughter, Yasmin, described Appellant pulling
out two knives from a black bag, pulling victim’s hair and dragging her to the
ground. The daughter went to a neighbor’s house and told them to call 911. The
daughter looked out of the window and saw Appellant leave in a car. He fled the
scene and disposed of his bloodied clothing and the knife. He was caught by police
in Virginia that same day. On April 19, 2021, Appellant confessed to the murder to
the police, as well as to several other witnesses. An autopsy performed on the
victim showed she was stabbed 38 times. The knife was recovered and DNA

analysis was conducted on it linking it as the weapon used.

F. Statement of the Places Raising or Preserving the Issues

Issue #1- Admission of June 26, 2020 Incident

This claim was preserved on pages 1-2, paragraph 3 of “Defense Response to
Commonwealth’s Motion Seeking to Admit Out of Court Statements under Tender

Years, 42 PA.C.S.A. §5985.1, and Prior Bad Acts, Pa.R.E. 404 (B)” filed July 11,



2023. (Appendix H). The claim was also preserved on pages 2-4, paragraph 2 of
“Defense’s Additional Response to Commonwealth’s Motion Seeking to Admit
Out of Court Statements Prior Bad Acts, Pa.R.E. 404 (B) and Motion In Limine to
Permit the Admission and Publication of Text Messages and Other
Communications” filed July 24, 2023. (See Appendix I).

In addition, this first claim was also preserved in paragraph #1 of Appellant’s

Concise Statement of Errors Complained of on Appeal. (Appendix E).

Issue #11- Admission of December 24, 2020 Incident

Like the prior claim, this claim was preserved on pages 1-2, paragraph 3 of
“Defense Response to Commonwealth’s Motion Seeking to Admit Out of Court
Statements under Tender Years, 42 PA.C.S.A. §5985.1, and Prior Bad Acts,
Pa.R.E. 404 (B)” filed July 11, 2023 and also preserved on pages 2-4, paragraph 2
of “Defense’s Additional Response to Commonwealth’s Motion Seeking to Admit
Out of Court Statements Prior Bad Acts, Pa.R.E. 404 (B) and Motion In Limine to
Permit the Admission and Publication of Text Messages and Other
Communications” filed July 24, 2023. (See Appendices H and I).

This second claim also was preserved in paragraph #2 of Appellant’s Concise

Statement of Errors Complained of on Appeal. (4dppendix E).



Issue #111- Improper Consideration of Jury Trial Right

The improper consideration of Appellant’s exercise of his right to a jury trial
was preserved on page 2, paragraph #7 of Appellant’s Post-Sentence Motions.
(Appendix C). This claim was also preserved on page 2, paragraph #3 of

Appellant’s Concise Statement of Errors Complained of on Appeal. (4dppendix E).

Issue #1V- Sentence Exceeded Aggravated Range without Adequate Reason

This sentencing claim was preserved in pages 1-2, paragraphs #4-6 of
Appellant’s Post-Sentence Motions. (Appendix C). This claim was also preserved
on page 2, paragraph #4 of Appellant’s Concise Statement of Errors Complained of

on Appeal. (Appendix E).



STATEMENT OF REASONS TO ALLOW AN APPEAL
FROM THE DISCRETIONARY ASPECTS OF SENTENCE

An appellant challenging the discretionary aspects of his
sentence must invoke this Court's jurisdiction by satisfying a four-part
test:

[W]e conduct a four-part analysis to determine: (1) whether
appellant has filed a timely notice of appeal, see Pa.R.A.P. 902
and 903; (2) whether the issue was properly preserved at
sentencing or in a motion to reconsider and modify

sentence, see Pa.R.Crim.P. [720]; (3) whether appellant's brief
has a fatal defect, Pa.R.A.P. 2119(f); and (4) whether there is a
substantial question that the sentence appealed from is not
appropriate under the Sentencing Code, 42 Pa.C.S.A. §
9781(b). Commonwealth v. Evans, 901 A.2d 528, 533
(Pa.Super.2006), appeal denied, 589 Pa. 727,909 A.2d 303
(2006) (internal citations omitted). Objections to the
discretionary aspects of a sentence are generally waived if they
are not raised at the sentencing hearing or in a motion to modify
the sentence imposed. Commonwealth v. Mann, 820 A.2d 788,
794 (Pa.Super.2003), appeal denied, 574 Pa. 759, 831 A.2d 599
(2003).

Commonwealth v. Evans, 901 A.2d 528, 533 (Pa. Super. 2006). Appellant meets
the requirements of the four-part jurisdictional test. First, Appellant filed a timely
Notice of Appeal. The court denied post-sentence motions on September 1, 2023.
Notice of Appeal was filed September 29, 2023.

Second, claims were raised in Appellant’s Post-Sentence Motions filed on
September 1, 2023. (See Appendix C). Issue #3, the improper consideration of
Appellant’s exercise of his right to a jury trial, was preserved on page 2, paragraph

#7 of Appellant’s Post-Sentence Motions. (Appendix C). Sentencing Issue #4 was
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II.

I1I.

IV.

SUMMARY OF ARGUMENTS

The trial court abused its discretion in admitting evidence regarding alleged
incident dated June 26, 2020. The probative value of the evidence did not

outweigh its potential for unfair prejudice as required by Pa.R.E. 404 (b)(2).

The trial court abused its discretion in admitting evidence regarding alleged
incident dated December 24, 2020. The probative value of the evidence did

not outweigh its potential for unfair prejudice as required by Pa.R.E. 404

(b)(2)-

The trial court abused its discretion at sentencing by improperly considering
that Appellant exercised his right to a jury trial. A court's reliance on a
defendant's decision to go to trial rather than accept a plea bargain
constitutes an abuse of discretion and presents a substantial question.
Commonwealth v. Moury, 992 A.2d 162, 170 (Pa. Super. 2010). The court
at sentencing stated the following: “.... if you were truly sorry, you would
realize that the Commonwealth had about as strong a case as possibly could
be presented of overwhelming evidence. And everyone has the right to have
their day in court, but to choose to make [Y.B....] relive the murder of her
own mother in court was a conscious decision by you. It was a selfish

decision. It was the decision of a homem pequeno. That’s Portuguese for a

small man.”. [N.T. 8/22/23, pp. 12-13].

The trial court abused its discretion in imposing a sentence that exceeded the
aggravated range with regard to the Possession of Instrument of Crime

conviction without stating adequate reasons.
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\ARGUMENT

I. THE TRIAL COURT ABUSED ITS DISCRETION IN ADMITTING
EVIDENCE REGARDING ALLEGED INCIDENT DATED JUNE 26,
2020. THE PROBATIVE VALUE OF THE EVIDENCE DID NOT
OUTWEIGH ITS POTENTIAL FOR UNFAIR PREJUDICE AS
REQUIRED BY PA.R.E. 404 (B)(2).

II. THE TRIAL COURT ABUSED ITS DISCRETION IN ADMITTING
EVIDENCE REGARDING ALLEGED INCIDENT DATED
DECEMBER 24, 2020. THE PROBATIVE VALUE OF THE
EVIDENCE DID NOT OUTWEIGH ITS POTENTIAL FOR UNFAIR
PREJUDICE AS REQUIRED BY PA.R.E. 404 (B)(2).

The issues before this Honorable Court are whether the trial court erred in
admitting evidence of prior alleged incidents occurring on June 26, 2020 and
December 24, 2020. The Commonwealth sought by way of a motion in limine
filed June 12, 2023 to introduce prior incidents and statements to several family
members and friends. After a hearing on July 25, 2023, the court, by order dated
July 28, 2023, granted the Commonwealth’s motion with respect to alleged

incidents occurring on June 26, 2020 and December 24, 2020. (See Appendix J).
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Facts Pertaining to these Issues:

Specifically, witnesses testified (to what they were told and what they saw) on
June 26, 2020: Appellant was extremely drunk and cursing. Appellant and
decedent had an argument. He pulled decedent’s hair and she told the children to
run. The children ran to a neighbor’s house. Appellant bit her lip; she had blood
on her dress and her body. Decedent called her sister and her sister and sister’s
boyfriend picked decedent and children up. Most of this narrative testimony came

from Sarah Brandao, decedent’s sister, who recounted what decedent told her.

A photograph of decedent’s injury was admitted into evidence as
Commonwealth Exhibit #12. Officer Mark Minnick of the Upper Providence
Police Department investigated the incident. When Officer Minnick arrived, he
met decedent’s neighbor in the doorway of his apartment. The neighbor was
holding a crowbar. Appellant was charged with Simple Assault and Terroristic
Threats in connection with this incident. Officer Minnick’s police report regarding
this incident was admitted into evidence as Commonwealth Exhibit #13. The
following witnesses testified to these events based on what they were told or what
they saw. (Yasmin Brandao, N.T. 8/14/23, pp. 146-149; Sarah Brandao, N.T.
8/14/23, pp. ; Eleni Cavalcante, N.T. 8/15/23, pp. 8-9; Francisco Lima, N.T.

8/15/23, pp. 41-42; Mark Minnick, N.T. 8/16/23, pp. 40-48; See Appendix K -
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Commonwealth Exhibit #12 (photo of decedent’s injury); See Appendix L -

Commonwealth Exhibit #13 (Officer Minnick’s police report).

With regard to the December 24, 2020 alleged incident, witnesses testified (to
what they were told and what they saw) as follows: the children were playing with
their new toys; then, decedent put them to bed. Decedent and Appellant got into a
big argument. Appellant had been looking through decedent’s phone and saw an
old message. He pushed her from a chair, he hit her, and he grabbed a knife and ran
towards her. He dropped the knife and she was able to run out the door. After she
ran outside, decedent helped her children exit through a window. They all went to a
neighbor’s house. Decedent called her sister stating, “come pick me up at
neighbor’s house because Danelo tried to kill me”. Decedent’s sister and sister’s
boyfriend picked them up from the neighbor’s home. (Yasmin Brandao N.T.
8/14/23, pp. 144-145; Sarah Brandao, N.T. 8/14/23, pp. 167, 169-170; Francisco

Lima, N.T. 8/15/23, p. 43).

With regard to the December alleged incident, Appellant’s sister and
Appellant’s sister’s boyfriend testified that Appellant told them decedent asked him
for money and that he didn’t have any money to give her. They got into an

argument. Appellant was cutting meat on the table, he smacked the knife on the
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table and she ran to the neighbors. (Eleni Cavalcante, N.T. 8/15/23, pp. 10-11;

Francisco Lima N.T. 8/15/23, p. 43)

Trial Court’s Reasoning

On July 25, 2023, a hearing was conducted on several pretrial matters. At
several junctures during this hearing, the court spoke regarding the Rule 404 (b)

1ssue. These statements are as follows:

I think clearly there’s corroboration for the June, I think 26%, 2020
alleged assault that happened with the defendant and the victim. They
filed charges and the victim asked to withdraw the charges. Then
defendant, in his interview, allegedly admitted to that. Then you have
a December 27, 2020 report that eventually wound up in the
temporary PFA. That was dismissed March 125, 2021. Again, the
defendant admitted that act. A lot of the bad act witnesses dealt with
that material. So I was comfortable. I will hear the argument, but on
those two prior bad acts that there is corroboration for them, not only
from witnesses photographs, but also from the defendant’s own
mouth, that those two bad acts seem to be clearly, that I can delineate
them clearly. I get nervous when I hear other discussions, uncharged,
you know, he did this, she did that, type of thing. So I may limit it
somewhat on that. I’m also, as I said before in chambers, I’m a little
concerned about the state of mind exceptions, a little bit about the
victims because of the Chandler case and other Superior Court
cases.... I’'m Shepherdizing the case that I’'m familiar with. It’s all
over the place legally on that, but the two areas of bad acts, the prior
one that resulted in the charge, even though it’s withdrawn and the one
resulted in the PFA, even though it’s withdrawn, both seem to be a
pretty solid basis of corroboration that allowed them in with the
defense drafting a cautionary instruction for me to use on those two
bad acts.

17



So anything beyond that, I want to hear an offer of proof of what you
want beyond those two incidents. The area becomes a concern if you
have the witness come in and the victim told me he used to do this all
the time or he did this and he did that. Then you have a situation
where it becomes a state of mind of the victim and it becomes a
complex legal issue, but when I have some clearly marked framework
of that, that’s 1ssue one.

[N.T. 7/25/23, pp. 6-8].

I will hear you, but what I would like on this is I think we have two
clearly marked prior bad acts before the murder that are corroborated
by defendant’s own statement and by, corroborated by police reports,
films or whatever. So the June 2020 and Christmas Eve, December
24th, 2020, 1 would like any prior bad act witnesses to focus on those
two. I can corroborate those. I don’t want to have general discussions,
the ups and downs of the relationship where victims (sic.) speaking
through the grave through other people because they cannot be cross-
examined, but we can corroborate what she says on those two
incidents and established enough of the pattern.

[N.T. 7/25/23, pp. 108-109].

...[H]ere’s where I’'m at, guys, you have a non messy case, you really
do. You have the cleanest homicide case. You really do. Why it
happened 1s a bit of a mess, but what happened and what he did
afterwards is pretty straightforward. So this takes me from an arca
where I’'m going, okay, yeah for whatever reason, jealousy, money,
lost it that day. You already have on the record. I’m allowing in he
threatened to kill her and her kids twice before in June and December.

[N.T. 7/25/23, pp. 135-136].

We already have, even from Yasmin, that he said he’s going to kill, in
prior instances, he said he’s going to kill mom and the kids in anger or
whatever. Then we have other witnesses, too. That seems to be the
case pretty thoroughly.

[N.T. 7/25/23, p. 152].
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On my overall thing about the statement of mind exception is as long
as we can keep it to the corroborative events of the June and
December one, I feel comfortable with that, and even you have
preserved your objection, but I feel comfortable about allowing those
two incidents 1in.

[N.T. 7/25/23, p. 155].

In the court’s pretrial order issued July 28, 2023, the court grants the
Commonwealth’s Motion In Limine to Admit Evidence of Other Crimes, Wrongs
or Acts in part stating, “the Commonwealth is permitted to introduce evidence
pertaining to the June 26, 2020 and December 24, 2020 incidents involving
Defendant and the victim”. (See Appendix J). In the order, the court included its

reasoning in footnote #3 as follows:

... In the 1nstant case, the Commonwealth wants to introduce evidence
pertaining to prior incidents of abuse between defendant and the
victim. This evidence is not being admitted to prove the defendant’s
character in order to show conformity therewith. It is being admitted
in order to show motive, intent, identity, and/or absence of mistake or
accident as permitted by Pa.R.Ev. 404(b). In addition, the prior
incidents help form the history of the case. See, e.g. Commonwealth v.
Jackson, 900 A.2d 936 (Pa. Super. 2006); Commonwealth v.
Passmore, 857 A.2d 697 (Pa. Super. 2004); Commonwealth v. Rivera,
828 A.2d 1094 (Pa. Super. 2003). The court finds that the probative
value of the evidence relating to the prior incidents outweighs any
prejudice to the defendant. Thus, evidence of the prior incidents of
abuse are admissible pursuant to Pa.R.Ev. 404 (b). The court,
however, is limiting this evidence to include only the occurrences of
June 26, 2020 and December 24, 2020, as the court finds that the
probative value of this information is outweighed by its prejudicial
effect. In addition, they are corroborated by physical evidence and
defendant’s own statements.
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(See Appendix J, p. 4).
Last, the court addressed this issue once again with the jury as follows:

s0, ladies and gentlemen, two things.... Just to reinforce the i1dea here,
you’ve heard about 3 different topics, other than the homicide. One 1s
the June incident, one is the Christmas Day incident, and - -June and
Christmas incident. The defendant is not charged with those cases
today. You’re not - - that’s simply in here to show the nature of the
relationship between the parties, possible motive in this case.

The outstanding warrant® that was described, that’s simply a
conversation between the alleged victim and her sister brought up as a
potential motive for the homicide, not to be considered as proof of
facts, just to give you the background of the relationship of either
parties. You cannot hold that against defendant in that regard.
Everybody follow me on that? You’re nodding your head.

[N.T. 8/14/23, pp. 179-180].

Authority

Pennsylvania law is well established in that “[t]he admissibility of evidence
1s a matter for the discretion of the trial court and a ruling thereon will be reversed
on appeal only upon a showing that the trial court committed an abuse of
discretion”. Commonwealth v. Towles, 106 A.3d 591, 603 (Pa. 2014) (citing
Commonwealth v. Johnson, 42 A.3d 1017 (Pa. 2012); Commonwealth v.
Sherwood, 982 A.2d 483, 495 (Pa. 2009)). “A trial court has broad discretion to

determine whether evidence is admissible,” and a trial court’s ruling regarding the

3 The court refers to an outstanding warrant Appellant had from Brazil. The admission of the
warrant was another issue in the case. The Commonwealth presented evidence that decedent was
threatening Appellant with revealing the existence of the warrant to authorities.
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admission of evidence will not be disturbed on appeal unless that ruling reflects
manifest unreasonableness, or partiality, prejudice, bias, or ill-will, or such lack of
support to be clearly erroneous”. Commonwealth v. Belani, 101 A.3d 1156, 1160
(Pa.Super. 2014), quoting Commonwealth v. Huggins, 68 A.3d 962, 966 (Pa.Super.
2013), appeal denied, 80 A.3d 775 (Pa. 2013); and Commonwealth v. Minich, 4

A.3d 1063 (Pa.Super. 2010).

“In deciding admissibility of other acts, ‘the trial court is obliged to balance the
probative value of such evidence against its prejudicial impact.” Commonwealth v.
Towles, 106 A.3d 591, 603 (Pa. 2014). Pennsylvania Rule of Evidence 402 states
“[a]ll relevant evidence is admissible, except as otherwise provided by law”.

Pa.R.E. 401 provides: [e]vidence is relevant if:

(a) it has any tendency to make a fact more or less probable
than i1t would be without the evidence; and

(b) the fact is of consequence in determining the action.
Pa.R.E. 403 excludes relevant evidence for prejudice, confusion, waste of

time, or other reasons. Specifically, Pa.R.E. 403 states:

[t]he court may exclude relevant evidence if its probative value is
outweighed by a danger of one or more of the following: unfair
prejudice, confusing the issues, misleading the jury, undue delay,
wasting time, or needlessly presenting cumulative evidence.
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Pennsylvania Rule of Evidence 404 discussing the use of character evidence
also informs this discussion. Specifically, Pa.R.E. 404 (b)(1) entitled, “Crimes,
Wrongs or Other Acts”, prohibits the use of a crime, wrong or bad act to show
conformity with the charged conduct. It provides:

[e]vidence of a crime, wrong, or other act is not admissible to prove a

person’s character in order to show that on a particular occasion the
person acted in accordance with the character.

Pa.R.E. 404 (b)(2) states this evidence may be admissible if it fits an outlined
exception:
[t]his evidence may be admissible for another purpose, such as
proving motive opportunity, intent, preparation, plan, knowledge,
identity, absence of mistake, or lack of accident. In a criminal

case, this evidence is admissible only if the probative value of the
evidence outweighs its potential for unfair prejudice.

Analysis

The Commonwealth sought to admit evidence of prior bad acts concerning
the following: (1) the defendant’s prior domestic violence physical assaults on the
victim; (2) the defendant’s threats to kill the victim; (3) the injuries victim
previously sustained from the defendant; (4) photographs of the victim’s injuries
that occurred from the defendant’s assaults; (5) the victim’s PFA against the
defendant; (6) the victim’s statements that she feared the defendant and wanted to

end their relationship; (7) the defendant’s prior use of a knife to threaten the
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victim; and (8) the victims statements that she would tell the police about the
defendant and that he was wanted for murder in Brazil. (See Appendix G, pp. 11-
12).

The court relied on Commonwealth v. Jackson, 900 A.2d 936 (Pa. Super.
2006); Commonwealth v. Passmore, 857 A.2d 697 (Pa. Super. 2004) ; and
Commonwealth v. Rivera, 828 A.2d 1094 (Pa. Super. 2003) in granting
Commonwealth’s request to admit evidence of the alleged incidents occurring on
June 26, 2020 and December 24, 2020.

As defense counsel argued in its response to the Commonwealth’s motion in
limine, Commonwealth v. Jackson “only included PFA orders and subsequent
violations, as well as observations made by police”. In Commonwealth v.
Passmore at appellant’s trial for kidnapping and murder, the trial court allowed
evidence that appellant had pled guilty to two counts of simple assault from a
previous attack on the victim and her male friend. In the instant case, the evidence
of prior bad acts introduced at trial did not involve violations of a PFA order or any
prior convictions.

With respect to prior bad acts, Commonwealth v. Jackson and
Commonwealth v. Drumheller, 808 A.2d 893 (Pa. 2002), also allowed evidence of

observations made by the police and observations made three witnesses of victim’s
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[e]vidence of a crime, wrong, or other act is not admissible to prove a
person’s character in order to show that on a particular occasion the
person acted in accordance with the character.

Clearly, the admission of this evidence would violate Pa.R.E. 404 (b)(1).

In reviewing a trial court's ruling on the admissibility of evidence, our
standard of review 1s one of deference. Questions concerning the
admissibility of evidence are “within the sound discretion of the trial
court ... [and] we will not reverse a trial court's decision concerning
admissibility of evidence absent an abuse of the trial court's
discretion.” Commonwealth v. Brown, 617 Pa. 107, 52 A.3d 1139,
1197 (2012) (citation omitted). “An abuse of discretion is not merely
an error of judgment, but is rather the overriding or misapplication of
the law, or the exercise of judgment that is manifestly unreasonable,
or the result of bias, prejudice, ill-will or partiality, as shown by the
evidence of record.” Commonwealth v. Mendez, 74 A.3d 256, 260
(Pa.Super.2013) (citation omitted), appeal denied, Pa. , 87
A.3d 319 (2013). “[I]f in reaching a conclusion the trial court over-
rides [sic] or misapplies the law, discretion is then abused and it is the
duty of the appellate court to correct the error.” Commonwealth v.
Weakley, 972 A.2d 1182, 1188 (Pa.Super.2009) (citation omitted),
appeal denied, 604 Pa. 696, 986 A.2d 150 (2009).

Commonwealth v. Belknap, 105 A.3d 7, 9—10 (Pa. Super. 2014).

The trial court’s exercise of judgment in allowing evidence of the June 26,
2020 and December 24, 2020 alleged incidents was manifestly unreasonable due to

the fact that the admission of this evidence was unfairly prejudicial.
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III. THE TRIAL COURT ABUSED ITS DISCRETION AT
SENTENCING BY IMPROPERLY CONSIDERING THAT
APPELLANT EXERCISED HIS RIGHT TO A JURY TRIAL.

Challenges to the discretionary aspects of sentence are not appealable as of
right. Commonwealth v. Leatherby, 116 A.3d 73, 83 (Pa. Super. 2015). Appellant
has invoked this Court’s jurisdiction by meeting the four-part jurisdictional test as
discussed above in the “Statement of Reasons to Allow an Appeal from the
Discretionary Aspects of Sentence”.

When imposing a sentence, the sentencing court must consider the factors
set out in 42 Pa.C.S. §9721 (b), that 1s, the protection of the public, gravity of
offense in relation to impact on victim and community, and rehabilitative needs of
the defendant... [A]nd, of course, the court must consider the sentencing
guidelines. Commonwealth v. Fullin, 892 A.2d 843, 847-848 (Pa. Super. 2006).
A court is required to consider the particular circumstances of the offense and the
character of the defendant. Commonwealth v. Griffin, 804 A.2d 1, 10 (Pa. Super.
2002). In particular, the court should refer to the defendant’s prior criminal record,
his age, personal characteristics, and his potential for rehabilitation. /d. “In every
case 1n which the court imposes a sentence for a felony or misdemeanor... The

court shall make as a part of the record, and disclose in open court at the time of
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sentencing, a statement of the reason or reasons for the sentence imposed.”

Commonwealth v. Hyland, 875 A.2d 1175, 1184.

“Sentencing is a matter vested in the sound discretion of the sentencing judge,
and the sentence will not be disturbed on appeal absent a manifest abuse of
discretion.” Hyland at 1184. (citation omitted).

In this context, an abuse of discretion is not shown merely by an

error in judgment. Rather, the appellant must establish, by reference to

the record, that the sentencing court ignored or misapplied the law,

exercised its judgment for reasons of partiality, prejudice, bias or ill

will, or arrived at a manifestly unreasonable decision.
1d. (citation omitted).

The Sixth Amendment to the United States Constitution guarantees the
accused in all criminal prosecutions “the right to a speedy and public trial ... and to
be informed of the nature and cause of the accusation; to be confronted with the
witnesses against him...”. Article I Section 9 of the Pennsylvania’s Constitution
further provides:

[i]n all criminal prosecutions the accused hath a right to ... demand

the nature and cause of the accusation against him, to be confronted

with the witnesses against him, .... a speedy public trial by an

impartial jury of the vicinage.

A court's reliance on a defendant's decision to go to trial rather than accept a

plea bargain constitutes an abuse of discretion and presents a substantial

question. See Commonwealth v. Bethea, 379 A.2d 102, 104 (Pa. 1977) (noting “a
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practice which exacts a penalty for the exercise of the right [to a jury trial] is
without justification and unconstitutional”). If the defendant is penalized during
sentencing for exercising his or her constitutional rights, that impermissible factor
cannot be offset by also considering permissible factors. Commonwealth v. Smith,
673 A.2d 893, 896 (Pa. 1996).

The ... issue presented in this appeal is whether a trial court may

properly consider a defendant's decision to stand trial as a factor

justifying the imposition of a more severe sentence than would have

been imposed had the defendant pleaded guilty. In Commonwealth v.

Staley, 229 Pa.Super. 322, 324 A.2d 393 (1974), the Superior Court

decided this question in the negative.
Bethea at 103.

In Commonwealth v. Staley, 324 A.2d 393, 395 (Pa. Super. 1974), the
Superior Court vacated sentence and remanded for resentencing on the ground that
the trial judge indicated he was going to impose a harsher penalty because the
defendant had chosen to stand trial rather than plead guilty. The Court in Staley
observed:

[a]n accused cannot be punished by a more severe sentence because

he unsuccessfully exercised his constitutional right to stand trial rather

than plead guilty.

Commonwealth v. Staley at 395. (citing Baker v. United States, 412 F.2d 1069,

1073 (5th Cir. 1969)).
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... [A] plea of guilty may be a proper factor for a judge to consider in
deciding whether to give a more lenient sentence. It does not follow
that the converse is true. A plea of not guilty or a demand for a jury
trial are not factors that a judge should consider in deciding whether to
give a more severe sentence.

Staley at 395. The Supreme Court in Bethea reaffirmed this Honorable Court’s
holding in Staley finding it constitutionally impermissible for a trial court to
impose a more severe sentence because a defendant has chosen to stand trial rather
than plead guilty stating:

[w]e believe the Staley principle that a demand for a jury trial is not a
factor which warrants escalating the severity of a sentence is

sound. That principle is premised primarily upon the rationale that the
right to a trial by jury is a fundamental one, constitutionally
guaranteed to all criminal defendants, and that a practice which exacts
a penalty for the exercise of the right is without justification and
unconstitutional. The price exacted by imposing a harsher sentence on
one who chooses to put the state to its proof by a jury trial rather than
plead guilty is obvious. Not only is the individual defendant penalized
for the present exercise of his constitutional right but, should the
practice become sufficiently well known within a given jurisdiction, a
substantial chilling effect on the exercise of the right would inevitably
ensue.

Bethea at 104-105.
The Supreme Court in Bethea instructs:

[t]he correct inquiry in a case such as this is not whether the trial court
considered legitimate factors in fixing sentence, but whether it
considered only such factors. This is so because any increase in
sentence which results from a defendant's decision to put the state to
its proof puts a price upon the exercise of a fundamental constitutional
right, and hence is unjustified. Thus, a sentence based in part on an
impermissible consideration is not made proper simply because the
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sentencing judge considers other permissible factors as well.

Bethea at 106. Further the Court stated:

[1]n deciding whether a trial judge considered only permissible factors
in sentencing a defendant, an appellate court must, of necessity,
review all of the judge's comments. Moreover, in making this
determination it is not necessary that an appellate court be convinced
that the trial judge in fact relied upon an erroneous consideration; it is
sufficient to render a sentence invalid if it reasonably appears from the
record that the trial court relied in whole or in part upon such a factor.

Bethea at 106-107.
After presentations from both the prosecutor and defense counsel, the trial
court stated as follows:

[w]e get numb in the criminal justice system to violent acts, but this
was a particularly horrific crime to kill someone in front of her
children, ages seven and four at the time. To hear the testimony of a
witness who is a good Samaritan who was present, and saw, and had
to bring the 4-year-old son Yan away while watching his mother’s
dying breaths as she’s locked eyes with him was chilling. And I want
to commend Sarah Brandao and Yasmin for testifying. But that’s what
gets me here.

A crime like this can take a few- - a matter of minutes to do, a
short time, but if you were truly sorry, you would realize that the
Commonwealth had about as strong a case as possibly could be
presented of overwhelming evidence. And everyone has the right to
have their day in court, but to choose to make Yasmin relive the
murder of her own mother in court was a conscious decision by you. It
was a selfish decision. It was the decision of a homem pequeno.
That’s Portuguese for a small man.

Do you understand what I’'m saying, sir?

THE DEFENDANT: Yes.
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THE COURT: You thought of yourself and you did not think of those
children. The sentence is life imprisonment for murder in the first
degree and consecutive two-and-a-half to five years on possession of
instrument of crime.

[N.T. 8/22/23, pp. 12-13].
Appellant respectfully asserts that the Court’s comments indicate the
Court imposed a more severe sentence on Appellant because Appellant
forced Yasmin Brandao to testify by going to trial:
if you were truly sorry, you would realize that the Commonwealth had
about as strong a case as possibly could be presented of overwhelming
evidence. And everyone has the right to have their day in court, but to
choose to make Yasmin relive the murder of her own mother in court

was a conscious decision by you. It was a selfish decision. It was the
decision of a homem pequeno. That’s Portuguese for a small man.

[N.T. 8/22/23, pp. 12-13].

In addressing this error in its Rule 1925 (a) opinion, the trial court
directed this Honorable Court’s attention to the reasoning contained in its
September 1, 2023 order denying the post-sentence motions. (See Appendix
D, p.5). The trial court’s reasoning, contained in the order’s footnote, states
as follows:

[t]his 1s one of the most horrific homicides the court has
witnessed in its 40-year carcer. A sentence of life for First Degree
Murder plus 2 Y2 to 5 years for Possession of an Instrument of Crime
is totally appropriate under the circumstances. Defendant killed the

victim by stabbing her 38 times in front of her two children, ages
seven and four years old. The evidence in this case was overwhelming
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and defendant deserved the maximum sentence based on all of the
circumstances.

Furthermore, the court did not punish defendant for electing to
go to trial. The court simply mentioned to defendant that in a case
with overwhelming evidence that included eyewitness testimony,
DNA evidence, a confession, etc., he chose to make a now nine-year-
old girl relive her mother’s murder by testifying. That showed a lack
of remorse for the crime, as did defendant’s demeanor at trial and at
sentencing. At sentencing, defendant first declined to say anything but
then only upon the court’s prodding did he say he was sorry. The
court can consider the lack of remorse of a defendant as an
aggravating factor. See Commonwealth v. Lewis, 911 A.2d 558, 567
(Pa. Super. 2000) (Trial court considered defendant’s lack of remorse
and failure to take responsibility as making him a poor candidate for
rehabilitation and justifying a sentence outside the guidelines).

For the reasons stated above defendant’s motions are denied.

(See Appendix D, footnote ).

It 1s true that 42 Pa.C.S.A. § 9721 authorizes the court to consider “the

gravity of the offense as it relates to the impact on the life of the victim and on the

community”. Further, “victim impact” testimony is permissible and “victim

impact” statements have been expressly upheld. Nevertheless, courts cannot

constitutionally condone more severe sentences for those who choose to exercise

their constitutional right to trial. Any case involving a child eyewitness will require

the child to testify in order for the Commonwealth to meet its burden of proof.

Imposing a more severe penalty for a child witness having to testify equates to a

penalty for the accused exercising his or her constitutional right to trial.
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The trial court’s explanation does not ameliorate the fact that while
reviewing the sentencing factors, it considered Appellant’s exercise of his
right to a jury trial as one of its reasons for imposing the sentence that it did.
The court explicitly stated, ““... everyone has the right to have their day in
court, but to choose to make [Y.B....] relive the murder of her own mother
in court was a conscious decision by you. It was a selfish decision. It was the
decision of a homem pequeno. That’s Portuguese for a small man”. [N.T.
8/22/23, p. 13].

As in Bethea, Appellant argues that a:

fair reading of the trial court's remarks prior to the imposition of
sentence, indicates that the judge may have been influenced by the
fact that appellant chose to stand trial rather than plead guilty, with
a possible resultant augmentation of the sentences imposed.
Accordingly, we conclude that appellant's sentences must be vacated
and the cause remanded for resentencing.

Bethea at 106-107.

The court in the case at hand considered many permissible factors in
imposing sentence, but “it must be reiterated that it is of no consequence that
appellant's sentence may have also been based on legitimate considerations”. See
Commonwealth v. Bethea, 379 A.2d 102 (1977)).

Consideration of an improper factor ... would render the sentence

invalid and require that the sentence be vacated and the case
remanded for resentencing.
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Commonwealth v.Chase, 530 A.2d 458, 460 (Pa. Super. 1987), appeal granted,
case remanded, 548 A.2d 1224 (Pa. 1988) (citing Commonwealth v. Bethea, 379
A.2d 102 (1977)). As precedential case law provides, reliance on an improper
factor that affects a defendant’s constitutional right cannot be offset by the court’s
consideration of permissible factors. Bethea, 379 A.2d at 107; Smith, 673 A.3d at
896. For these reasons, it is respectfully asserted that Appellant’s judgment of

sentence should be vacated and the case remanded for a new sentencing hearing.
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IV.THE TRIAL COURT ABUSED ITS DISCRETION IN IMPOSING
A SENTENCE THAT EXCEEDED THE AGGRAVATED RANGE
WITH REGARD TO THE POSSESSION OF INSTRUMENT OF
CRIME CONVICTION WITHOUT STATING ADEQUATE
REASONS.

Facts Pertaining to This Issue

Appellant was convicted of Possessing Instrument of Crime, 18 Pa.C.S.A. §907
(a). Possessing Instrument of Crime was assigned an offense gravity score of three
(3) by the applicable Pennsylvania Sentencing Guidelines. Appellant’s prior record
score was a zero (0) at the time of sentencing. The applicable sentencing guidelines
were as follows: standard guideline range was restorative sanctions to one (1)
month confinement. The aggravated range was over one (1) month confinement to
four (4) months’ confinement. The mitigated range, of course, was restorative
sanctions. (See Appendix M - Guideline Sentence Form ). On August 22, 2023, the
court sentenced Appellant outside the guidelines to the statutory maximum of two
and a half (2 1) years to five (5) years’ confinement for Possessing Instrument of
Crime. (See Appendix A).

The entirety of the trial court’s statements at sentencing are as follows:
Okay. This 1s Danelo Cavalcante, 2951 of 21. He’s convicted of

homicide of the first degree and PIC are the two crimes that don’t
merge. That was on August 16", He’s scheduled today, August 2279,
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for sentencing, primarily given the opportunity for the victim impact

statement and for the defendant to make any statements he would like.

With that being said, is the Commonwealth ready to proceed?
[N.T. 8/22/23, p.1]. At this point, the prosecutor called Sarah Brandao, the
decedent’s sister, and argued for a consecutive statutory maximum sentence on the
Possessing Instrument of Crime conviction. At the conclusion of the presentation,
the prosecutor stated, “Your Honor, I have the sentencing guidelines for the
Court’s consideration along with a request for a DNA order”. [N.T. 8/22/23, p.
10]. The court stated, “I’ll order DNA and the $250 fine. You can fill out the
guidelines once I impose sentence”. [N.T. 8/22/23, p. 10]. The prosecutor
outlined other amounts owed. The court responded, “I’ll impose those, but it’s like
getting blood from a stone, but I will impose those various fines and costs”. [N.T.
8/22/23, p. 10]. Once the prosecutor concluded her presentation, the court stated,
“Okay. The defense submitted a mitigation report, which has been admitted as D-1.
What would you like to say [defense counsel]?”. [N.T. 8/22/23, p. 11]. At this
point, defense counsel made his presentation and argued for a concurrent sentence

on the Possessing Instrument of Crime. At the conclusion of defense counsel’s

presentation, the following exchange occurred:

THE COURT: Mr. Cavalcante... [w]hat would you like to say, sir?”

APPELLANT: No.
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THE COURT: Do you understand this is your only chance to address
Ms. Brandao’s family?

APPELLANT: Yes.

THE COURT: And you choose not to do so?
APPELLANT: I want to say I’'m sorry to them.
At this point, the court stated as follows:

[w]e get numb in the criminal justice system to violent acts, but this
was a particularly horrific crime to kill someone in front of her
children, ages seven and four at the time. To hear the testimony of a
witness who 1s a good Samaritan who was present, and saw, and had
to bring the 4-year-old son Yan away while watching his mother’s
dying breaths as she’s locked eyes with him was chilling. And I want
to commend Sarah Brandao and Yasmin for testifying. But that’s what
gets me here.

A crime like this can take a few- - a matter of minutes to do, a
short time, but if you were truly sorry, you would realize that the
Commonwealth had about as strong a case as possibly could be
presented of overwhelming evidence. And everyone has the right to
have their day in court, but to choose to make Yasmin relive the
murder of her own mother in court was a conscious decision by you. It
was a selfish decision. It was the decision of a homem pequeno.
That’s Portuguese for a small man.

Do you understand what I’'m saying, sir?
APPELLANT: Yes.
THE COURT: You thought of yourself and you did not think of those
children. The sentence is life imprisonment for murder in the first

degree and consecutive two-and-a-half to five years on possession of
instrument of crime.
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Second, the court did not specify its reasons for deviating from the
guidelines. The court’s only commentary prior to imposing the statutory

maximums consecutively was as follows:

... And I want to commend Sarah Brandao and Yasmin for testifying.
But that’s what gets me here.

A crime like this can take a few- - a matter of minutes to do, a

short time, but if you were truly sorry, you would realize that the

Commonwealth had about as strong a case as possibly could be

presented of overwhelming evidence. And everyone has the right to

have their day in court, but to choose to make Yasmin relive the

murder of her own mother in court was a conscious decision by you. It

was a selfish decision. It was the decision of a homem pequeno.

That’s Portuguese for a small man.

[N.T. 8/22/23, pp. 12-13].

As discussed above in the argument section of Issue #3, if the court’s reason
to deviate from the guidelines was Appellant’s decision to go to trial in a case
which would require the testimony of eyewitnesses, such as Sarah and Yasmin, it
constituted the consideration of an improper sentencing factor. It would be
improper for the court to hold a defendant’s exercise of a constitutional right
against him regardless of how overwhelming the evidence against the defendant

might be. It should also be noted, as stated above in the Issue #3 discussion, that it

does not matter whether the court also considered permissible factors.
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grant of new proceedings”. It is asserted that this comment demonstrated an abuse

of discretion and an appearance of prejudice sufficient to warrant new proceedings.
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