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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

JACOB DOYLE CORMAN, III, et al., : 
: No. 294 MD 2021 

Petitioners-Appellees,  : 
: 

vs.  : 
: 

ACTING SECRETARY OF THE : 
PENNSYLVANIA DEPARTMENT : 
OF HEALTH, : 

: 
Respondent-Appellants.  : 

PETITIONERS-APPELLEES’ APPLICATION TO TERMINATE 
(ELIMINATE) AUTOMATIC STAY 

AND NOW, come Petitioners-Appellees, by and through their counsel 

of record, Dillon McCandless King Coulter & Graham, LLP, per the 

undersigned, to file the within Application to Terminate (Eliminate) Automatic 

Stay, and state in support thereof as follows: 

Introduction

1. On November 10, 2021, the Commonwealth Court sitting en 

banc issued an Opinion and Order granting Petitioners’ Application for 

Summary Relief and Entry of Judgment.1

1 A copy of the Opinion and Order are attached as Exhibit “A” and incorporated by 
reference as set forth at length herein. The Opinion and Order will be referred to 
collectively throughout this Application as the “Order.” 
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2. The Order stated that “The ‘Order of the Acting Secretary of the 

Pennsylvania Department of Health Directing Face Coverings in School 

Entities,’ issued by the Acting Secretary on August 31, 2021 is declared void 

ab initio.” See Order, p. 33.  

3. The Order was issued because the Commonwealth Court found 

that the Acting Secretary’s actions were “contrary to Pennsylvania’s existing 

law.” See Order, p. 30.  

4. In sum, this Court found that: 

because the Acting Secretary did not comply with the 
requirements of the Commonwealth Documents Law 
or the Regulatory Review Act in promulgating the 
Masking Order, the Masking Order is void ab initio, 
[and] [f]or this Court to rule otherwise would be 
tantamount to giving the Acting Secretary unbridled 
authority to issue orders with the effect of regulations 
in the absence of either a gubernatorial proclamation 
of disaster emergency or compliance with the 
Commonwealth Documents Law and the Regulatory 
Review Act, as passed by the General Assembly. 

Id. 

5. Within mere hours of this Court’s Order, the Acting Secretary 

appealed to the Pennsylvania Supreme Court with complete disregard to the 

ongoing violation of Pennsylvania law.  

6. The appeal was filed to stay this Court’s Order based upon the 

automatic stay found in the Pennsylvania Rules of Appellate Procedure.  
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7. Accordingly, Petitioners move this court to immediately eliminate 

and terminate the stay, or automatic supersedeas, pursuant to Pennsylvania 

Rules of Appellate Procedure 1736 and 1732.  

Legal Standard

8. Rule 1736(b), entitled, “Supersedeas automatic,” states:  

[u]nless otherwise ordered pursuant to this chapter 
the taking of an appeal by any party specified in 
Subdivision (a) of this rule shall operate as 
a supersedeas in favor of such party, 
which supersedeas shall continue through any 
proceedings in the United States Supreme Court. 

Note: This rule is self-executing, and a party entitled 
to its benefits is not required to bring the exemption 
to the attention of the court under Rule 
1732 (application for stay or injunction pending 
appeal). However, the appellee may apply 
under Rule 1732 for elimination or other 
modification of the automatic supersedeas… 

(emphasis added).  

9. Rule 1732 (a), entitled, “Application to trial court,” states: 

[a]pplication for a stay of an order of a trial court 
pending appeal, or for approval of or modification of 
the terms of any supersedeas, or for an order 
suspending, modifying, restoring, or granting an 
injunction during the pendency of an appeal, or for 
relief in the nature of peremptory mandamus, must 
ordinarily be made in the first instance to the trial 
court, except where a prior order under this chapter 
has been entered in the matter by the appellate court 
or a judge thereof. 
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10. In this instance, Petitioners filed a Petition for Review, therefore, 

the “trial court” for purposes of the rule is the Commonwealth Court. See e.g. 

Dept. of Envtl. Resources v. Jubelirer, 614 A.2d 199, 202 (Pa. 1989) (the 

“Rules of Appellate Procedure make clear that an appellee wishing to vacate, 

eliminate[,] or modify an automatic supersedeas must make application for 

a stay of that automatic supersedeas first to the lower court.”).  

11. “The requirements for a stay emerged from [the Pennsylvania 

Supreme] Court’s adoption of holdings in several Commonwealth Court 

cases as impacted by the federal cases of Virginia Petroleum Jobbers 

Association v. Federal Power Commission, 259 F.2d 921 (D.C.Cir.1958), 

modified by Washington Metropolitan Area Transit Commission v. Holiday 

Tours, Inc., 559 F.2d 841 (D.C.Cir.1977).” Dept. of Envtl. Resources v. 

Jubelirer, 614 A.2d 199, 202–03 (Pa. 1989).  

12. Petitioners “must make a substantive case on the merits, 

demonstrating the stay will prevent petitioner from suffering irreparable 

injury, and establishing other parties will not be harmed and the grant of the 

stay is not against the public interest,” and “[t]hose standards were 

articulated in a series of decisions handed down by this Court.” Chartiers v. 

William H. Martin, Inc., 518 Pa. 181, 542 A.2d 985 (1988); Ernest Renda 

Contracting Co. v. Commonwealth, 516 Pa. 320, 532 A.2d 413 (1987); 
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Pennsylvania PUC v. Process Gas, 502 Pa. 545, 467 A.2d 805 (1983).” 

Dept. of Envtl. Resources v. Jubelirer, 614 A.2d 199, 203 (Pa. 1989).  

13. “[W]hen an appellee seeks to vacate an automatic supersedeas, 

the appellee bears the burden, which is not merely to demonstrate that the 

appellant has failed to meet the Process Gas standards to obtain a 

supersedeas in the first instance,” and “it is inappropriate to argue that the 

appellant may not be injured if the automatic supersedeas is vacated.” 

Elizabeth Forward Sch. Dist. v. Pennsylvania Lab. Rel. Bd., 613 A.2d 68, 70 

(Pa. Cmmw. 1992).  

14. Rather, “Appellee must convince the court that appellee will be 

irreparably harmed if the automatic supersedeas is not vacated.” Id.

15. “It is well-established that in order to prevail on a motion to vacate 

an automatic supersedeas, the petitioner must establish: 1) that he is likely 

to prevail on the merits; 2) that without the requested relief he will suffer 

irreparable injury; and 3) that the removal of the automatic supersedeas will 

not substantially harm other interested parties or adversely affect the public 

interest.” Solano v. Pennsylvania Bd. of Probation and Parole, 884 A.2d 943, 

944 (Pa. Cmmw. 2005) (citing Elizabeth Forward Sch. Dist. v. Pennsylvania 

Labor Relations Bd., 149 Pa.Cmwlth. 235, 613 A.2d 68 (1992) and 
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Pennsylvania Pub. Util. Comm’n. v. Process Gas Consumers Group, 502 

Pa. 545, 467 A.2d 805 (1983)). 

16. Petitioners meet all three requirements here and will address 

each in turn below.  

Argument 

1) Petitioners are likely to prevail on the merits.  

17. Petitioners are likely to prevail on the merits, and four of the five 

judges sitting en banc supported this decision.   

18. Stated summarily, “[t]he purported authority cited by the Acting 

Secretary in the Masking Order does not convey the authority required to 

promulgate a new regulation without compliance with the formal rulemaking 

requirements of the Commonwealth Documents Law and the Regulatory 

Review Act.” See Order, p. 30.  

19. Rather, “the Acting Secretary attempted to issue her own 

emergency declaration about the dangers of COVID-19.” Id.

20. “[B]ecause the Acting Secretary did not comply with the 

requirements of the Commonwealth Documents law or the Regulatory 

Review Act…the Masking Order is void ab initio.” Id.

21. Importantly, the Commonwealth Court noted that it “express[es] 

no opinion regarding the science or efficacy of mask-wearing or the politics 
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underlying the considerable controversy the subject continues to engender.” 

See Order, p. 3 (citation omitted).  

22. “Instead, [the Commonwealth Court] decide[d]…only the narrow 

legal question of whether the Acting Secretary acted properly in issuing the 

Masking Order in the absence of either legislative oversight or a declaration 

of disaster emergency by the Governor.” Id. (footnote omitted).  

23. Here, Petitioners are likely to prevail on the merits in the 

Pennsylvania Supreme Court because it was largely uncontested that the 

Acting Secretary did not properly administer the Masking Order, and 

Petitioners will likely prevail on the narrow legal issue again.  

2) Petitioners will suffer irreparable injury without the 
requested relief.

24. Petitioners will continue to suffer irreparable injury without 

vacating the automatic supersedeas.  

25. Petitioners were comprised of parents and schools. See Order, 

p. 2.  

26. The Masking Order “imposed an open-ended general masking 

requirement…on all teachers, students, school staff, and visitors within 

Pennsylvania’s schools, regardless of vaccination status, with certain 

exceptions.” Id.
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27. The Masking Order has been declared to be illegal and void; and, 

thus, robs Petitioners of the ability to make decisions for themselves.  

28. This is particularly egregious in light of the factual findings in this 

case that the Acting Secretary had no authority to issue the Masking Order.  

29. Accordingly, the illegality of the Masking Order creates 

irreparable harm per se for that reason alone. See e.g. SEIU Healthcare 

Pennsylvania v. Com., 104 A.3d 495, 504 (Pa. 2014) (“the Executive 

Branch’s violation of both a state statute and the Pennsylvania Constitution 

results in per se irreparable harm that cannot be compensated adequately 

by damages.”) and Council 13, Am. Fedn. of State, County and Mun. 

Employees, AFL-CIO by Keller v. Casey, 595 A.2d 670, 674 (Pa. Cmmw. 

1991) (“because the Commonwealth in this matter is bound to obey the clear 

statutory requirements, the petitioners are entitled to relief… [because] the 

violation of an express statutory provision per se constitutions irreparable 

harm.”).  

3) The removal of the automatic supersedeas will not 
substantially harm other interested parties or 
adversely affect the public interest.

30. As stated above, the removal of the automatic supersedeas will 

not affect other interested parties or the public interest because the Acting 

Secretary’s actions were in violation of Pennsylvania law.  
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31. Further, there are no circumstances under which an illegal order 

should continue regardless of its intended consequences.  

32. There are also no circumstances where the general public 

interest would be negatively affected by removing an invalid Masking Order 

promulgated in contravention of Pennsylvania law.   

33. Additionally, the Governor of Pennsylvania publicly stated on 

Monday, November 8, 2021, that the Masking Order would cease on January 

17, 2022.   

34. The Governor’s announcement stated in part that, 

“[u]nfortunately, the COVID-19 virus is now a part of our daily lives, but with 

the knowledge we’ve gained over the past 20 months, and critical tools like 

the vaccine at our disposal, we must take the next step forward in our 

recovery.”2 (emphasis added).  

35. Indeed, the Governor has expressed that younger children need 

to be vaccinated by stating, “I think the key is not so much the date as when 

the vaccine becomes available to all school children and how fast we can 

get them vaccinated.”3

2 See Gov. Wolf: State Anticipates Returning K-12 School Mask Requirement to Local 
Leaders January 17, 2022, Press Release, 
https://www.governor.pa.gov/newsroom/gov-wolf-state-anticipates-returning-k-12-
school-mask-requirement-to-local-leaders%e2%80%afjanuary-17-2022/
3 https://www.wgal.com/article/police-want-to-identify-suspicious-man-reported-near-
east-petersburg-community-pool-lancaster-county/38224123
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36. Based upon the Governor’s public statements, it would be 

difficult to articulate here that they will be harmed from the date of this filing 

through January 17, 2022.  

37. Instead, it appears the Governor’s administration, concedes on 

some level, that the Masking Order should meet its required end through this 

litigation or voluntary cessation.  

38. As a result, the removal of the automatic supersedeas will not 

harm Respondents, or the general public.  

39. If anything, the elimination of the supersedeas will clarify the 

mass confusion Respondent’s appeal, filed within only four (4) hours of this 

Court’s Order, created for children, parents, schools, and teachers, across 

the Commonwealth of Pennsylvania.  

40. Here, Petitioners can establish: “1) that [th]ey [are] likely to 

prevail on the merits; 2) that without the requested relief [th]ey will suffer 

irreparable injury; and 3) that the removal of the automatic supersedeas will 

not substantially harm other interested parties or adversely affect the public 

interest.” Solano v. Pennsylvania Bd. of Probation and Parole, 884 A.2d 943, 

944 (Pa. Cmmw. 2005).  
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WHEREFORE, Petitioners-Appellees respectfully request that this 

Court eliminate and terminate the automatic supersedeas pending appeal,  

immediately.  

Respectfully submitted,  

DILLON, McCANDLESS, KING,  
COULTER & GRAHAM, L.L.P. 

By:  /s/ Thomas W. King, III                       
Thomas W. King, III 
PA. I.D. No. 21580 
tking@dmkcg.com

Counsel for Petitioners and Special 
Counsel to the Amistad Project of 
the Thomas More Society





































































CERTIFICATE OF COMPLIANCE 

I certify that this filing complies with the provisions of the Public Access 

Policy of the Unified Judicial System of Pennsylvania: Case Records of the 

Appellate and Trial Courts that require filing confidential information and 

documents differently than non-confidential information and documents.  

/s/ Thomas W. King, III 
Thomas W. King, III 


