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Explanatory Statement

While we recognize that many adults live long, healthy and productive lives well beyond the 
age of 60, for the purposes of this Report, the Elder Law Task Force defines an elder as a 
person 60 and over, based on the use of that age by the Pennsylvania Department of Aging, 
the Area Agencies on Aging, the United States Administration on Aging and most aging services 
providers. This age originally comes from the Federal Older Americans Act (which created the 
“aging network” of services for older Americans). In addition, Pennsylvania Act 70 of 2010, 
which created Adult Protective Services (a reporting and investigative system for the under 60 
population), defines an “adult” as an individual between the ages of 18-59. Thus, the Task Force 
determined an “older adult,” or “elder,” would be defined as 60 and over. 

While some of these recommendations are equally applicable to younger adults with diminished 
capacity, the focus of the Elder Law Task Force is on elders. 

Disclaimer Statement

The materials contained herein, and the opinions expressed in this Report and 
Recommendations of the Elder Law Task Force, represent the views of the Elder Law Task 
Force and do not necessarily represent the official views of the Supreme Court of Pennsylvania. 
The Report is for informational purposes only as a service to the public and other interested 
entities. This Report does not constitute legal advice or a substitute for the advice of legal 
counsel. 

If you suspect an elder is being abused, please call:

Statewide Elder Abuse Hotline:  1-800-490-8505

or

Office of Attorney General Elder Abuse Hotline:  1-866-623-2137

The Elder Law Task Force
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 Our nation and Commonwealth are truly blessed to have an increasing number of elders who are 
living longer, healthier and active lives. Those of the “Greatest Generation” who served our country, and 
others of advanced years, have contributed, and continue to contribute, to our society. These citizens 
impart a wealth of wisdom, a deep understanding of our past and an abiding faith that links the past, 
present, and future. They enable us to pass down traditions from one generation to another, providing 
stability and continuity. Indeed, many elders are not only active in the workplace, but also are volunteers 
in	our	hospitals,	nonprofits	and	government	where	they	selflessly	devote	countless	hours	to	others.	Yet,	
with the aging population, which has given so much to subsequent generations, come unique challenges 
that affect our institutions, including the judiciary.

 As the Commonwealth’s population continues to age, the court system is facing unprecedented 
needs. Court cases dealing with the protection of vulnerable elders, including guardianships and elder 
abuse proceedings, are expected to increase substantially.1 The Pennsylvania courts’ capacity to “provide 
services and remedies must be bolstered to meet the growing numbers and needs of older adults. The 
range,	efficacy,	and	quality	of	services	that	abused,	neglected,	and	exploited	older	persons	receive	from	
the	courts	is	a	matter	of	public	trust	and	confidence.”2

 As the National Center for State Courts (“NCSC”) policy paper on elder abuse states, “[t]he judicial 
system supports proposed budgets and laws that provide resources for the courts that enable them to 
develop practices and responses to a host of issues impacting the older population….Additional court 
resources will become critical as the courts experience an increase in cases involving elder abuse and 
an aging population as a result of the demographic shift in American society.”3 The Elder Law Task Force 
(“Task Force”) concurs with this assessment.

 With challenges, however, come opportunities: “State courts are uniquely positioned to create programs 
and policies that will improve court responses to the growing problem of elder abuse,” guardianships, 
and access to justice for elders.4 “Although courts have neither the power of the sword nor the purse, 
they	do	have	the	neutral	moral	authority	to	call	public	and	private	officials	together	to	discuss	how	best	
to address a shared problem. Courts around the country have exercised this authority to explore more 
effective (and cost-effective) ways of dealing with such matters as substance abuse, child protection, and 
domestic violence….These endeavors demonstrate how judicial leadership at state and local levels can 
fuel improvements in the legal system to better address elder law issues.”5 

 The Task Force believes the recommendations contained in this Report lay the foundation for 
substantive improvements in the way Pennsylvania’s court system interacts with elders, and provide 
a practical and achievable blueprint to enable the Commonwealth’s courts, as well as other entities, to 
successfully address the many challenges presented by Pennsylvania’s expanding aging population. 

Preface
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 The Conference of Chief Justices (“CCJ”) 
and the Conference of State Court Administrators 
(“COSCA”) predict “state courts are likely to 
experience a substantial increase in adult 
guardianships and conservatorship cases as 
a result of the large population of older adults, 
increased longevity, greater awareness of mental 
health and capacity issues, and an increase in the 
numbers of adults with disabilities.”7 Cases in which 
elder abuse is an underlying factor are anticipated 
to be heard with increasing frequency. Judges and 
Court Administrators will be challenged by access 
to justice issues related to elders.

 The 2010 United States Census recorded “the 
greatest number and proportion of people age 65 
and older in all of decennial census history: 40.3 
million, or 13% of the total population,” and predicts 
the “‘Boomer Generation’ effect will continue for 
decades.”8 By 2050, an anticipated 88.5 million 
people 65 and over will comprise 20 percent of the 
total population.9 In 2010, there were 5.8 million 
people 85 and over. It is projected this age group 
will increase to 19 million by 2050.10

 Population trends in the Commonwealth are 
reflective	 of	 national	 trends.11 Pennsylvania has 
nearly 2.7 million persons (21.4%) 60 and over, and 
more than 300,000 persons (2.4%) 85 and over. 
By the year 2020, it is predicted approximately 3.3 
million Pennsylvanians will be 60 and over, and by 
2030, this population is expected to exceed 3.6 
million.12

 

Pennsylvania Department of Aging,  
State Plan on Aging (2012-16), Page 9

According to the U.S. Census Bureau’s 2010 
census, the Commonwealth is the nation’s fourth 
“oldest state in the percentage of the population 
65 and over, after Florida, West Virginia, and 
Maine.”13 As of July 2013, more than 2 million 
Pennsylvania residents were 65 and over, and the 
population is continuing to age. The rural counties 
of Sullivan, Cameron, Potter, Forest, and Warren 
comprise the counties with the largest proportion 
of those 65 and over.14 Approximately 280,000 
elders in Pennsylvania have been diagnosed with 
Alzheimer’s Disease, and 675,000 adults 65 and 
over have some form of disability.15 
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Scope of the Challenge Nationally  
and in Pennsylvania

“The large numbers of older persons living longer will have an impact 
on every social institution – government, health care, justice systems, and the economy.”

Brenda	K.	Uekert	and	Richard	Van	Duizend
Elder Abuse and Exploitation: How Courts Can 

Take Leadership in Developing Effective Responses. 6
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 As the population in the United States continues 
to age, courts, including those in our Commonwealth, 
are facing unprecedented challenges. The 
increasing population of elders anticipated during 
the next 20 years “is likely to result in a substantial 
increase in court cases regarding the protection of 
vulnerable elderly persons, including guardianship, 
conservatorship, and elder abuse proceedings.”16 
Elders will also seek redress in civil, criminal, and 
other types of cases.

 According to an article by Max Rothman and  
Burton Dunlop in the Journal of the American Judges 
Association, the number of older people being 
arrested and jailed for domestic violence, assaults, 
drug-related charges, misdemeanor charges and 
motor vehicle violations is growing. In addition, 
civil matters such as landlord-tenant and property 
disputes, and litigation arising from a variety of 
other factual situations involving elders is also 
increasing. The article notes that more elders will 
also enter the courthouse to serve as jurors and 
witnesses, seek divorces, and obtain information 
and assistance, and that these elders may be 
dealing with dementia, mental illness, substance 
abuse, or complex medical conditions.17

 “Numerically, aging with concomitant age-
related degenerative illness accounts for the largest 
anticipated increase in the number of people 
with potentially diminished capacity.”18 By 2025, 
most states are expected to see an increase in 
Alzheimer’s Disease prevalence. Close to half of all 
people over 85, the fastest growing segment of our 

population, have Alzheimer’s Disease or another 
kind of dementia. A 2013 study conducted by the 
RAND Corporation found that nearly 15 percent of 
individuals 71 and over, about 3.8 million people, 
have dementia, and that by 2040, the number will 
“balloon” to 9.1 million.19 

 According to the National Center on Elder 
Abuse (“NCEA”), “[r]esearch indicates that people 
with dementia are at greater risk of elder abuse than 
those without. Approximately 5.1 million American 
elders over 65 have some kind of dementia. One 
2009 study revealed that close to 50% of people with 
dementia experience some kind of abuse. A 2010 
study found that 47% of participants with dementia 
had been mistreated by their caregivers.”20 Related 
thereto, COSCA asserts the growing number 
of elders with diminished capacity will increase 
caseloads	significantly	in	probate,	civil,	and	criminal	
courts which must appoint and monitor guardians 
and adjudicate disputes involving governmental 
services related to mental health matters, abuse, 
and exploitation.21 

 In the Commonwealth, the increasing 
population of elders impacts all layers of the 
judiciary and all types of cases to one degree or 
another. The number of Pennsylvania elders who 
will be plaintiffs and defendants in civil actions, 
defendants and victims in criminal actions, and 
witnesses and jurors in all actions will continue to 
grow, and the guardianship system is expected to 
be	significantly	impacted.22
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 A guardianship protects the interests of an 
incapacitated person (“IP”), particularly an elder, 
and is a relationship created by state law in which 
the court gives a person or entity (the guardian) the 
duty and power to make decisions (personal and/
or property) for another (the ward).24 For purposes 
of this Report, “incapacitated person” is used in lieu 
of the term “ward.”

 In Pennsylvania, cases concerning guardianship 
(called “conservatorship” in some states) are heard 
in the Orphans’ Court (called “Probate Court” in 
many states). The court may appoint a “guardian 
of the person,” who makes decisions about the 
health, safety, and physical well-being of the IP, 
or a “guardian of the estate,” who oversees the 
management of the person’s resources, or both.

 Judges recognize that guardianship decisions 
are weighty ones. “Each time a guardianship 
petition	 [for	 adjudication	 of	 capacity]	 is	 filed,	 the	
life of a person with diminished capacity may be 
forever changed. A favorable outcome could mean 
the court makes a well-informed decision to appoint 
a guardian with appropriate powers to provide 
for the basic needs and protection of the person 
with diminished capacity or to dismiss the petition 

as unnecessary. Alternatively, an unfavorable 
outcome could subject the person with diminished 
capacity to an unnecessary loss of fundamental 
rights, restriction of self-determination, loss of 
the freedom to choose and take risks[,] or abuse, 
neglect and exploitation.”25 Given the loss of 
individual rights and the seriousness of a person’s 
incapacity, guardianship is considered an option of 
“last resort.”26

 Although a number of state entities aid the 
court in ensuring an IP receives care and is 
kept safe from harm, it is the court that plays a 
significant	 leadership	 role	 in	providing	 the	 IP	with	
decision-making assistance. The court is charged 
with making a formal determination of incapacity, 
ensuring that the IP’s procedural due process rights 
are protected, determining the scope of a guardian’s 
duties and powers, limiting the restrictions on the 
IP’s autonomy, if necessary, and assuring that 
guardians	perform	their	fiduciary	responsibilities.27

 According to an estimate from the NCSC, 
there are at least 1.5 million open (i.e., current) 
guardianships nationally.28 However, a reliable 
number of current adult guardianships does 
not exist, and solid data on the incidence of 
guardianship abuse is also lacking. “While some of 
this information is available at the individual court 
level, few states can provide accurate and reliable 
numbers….Most courts in the United States are 
not able to readily document the number of open 
guardianship cases without reviewing actual case 
files.	Where	statistics	are	available,	 the	perpetual	
nature of guardianships and the poor level of court 
monitoring have resulted in questionable case 
status data.” 29

 The Pennsylvania Joint State Government 
Commission (“JSGC”) observes, “[b]ecause of 
the potentially rising need for guardianships, it 
is important to determine the number of current 

Guardianships

“[N]o matter your age, finances or social status, none of us in this room today  
are beyond potential abuse or neglect and any one of us at any time could 

become incapacitated and in need of assistance.”
Senator Gordon H. Smith,  

United States Senate Special Committee on Aging23
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guardianships as a predictor of future needs and 
future costs for the Commonwealth.”30 

	 The	 2013	 caseload	 statistics	 of	 the	 Unified	
Judicial System of Pennsylvania (“UJS”), compiled 
by	the	Administrative	Office	of	Pennsylvania	Courts	
(“AOPC”), show 2,812 new guardianship cases 
were	 filed	 statewide,	 and	 967	 cases	 remained	
pending at the end of 2013.31 Filings have remained 
relatively stable over the past three years. Due to a 
dearth of data tracking and guardianship monitoring 
procedures, the AOPC is unable to produce key 
statistics relating to guardianship cases, including 
the number of current guardianships in any given 
year. Although the Orphans’ Court Clerks are 
required to report the number of guardianships 
granted yearly, no express responsibility is placed 
on them to track when a guardianship is terminated 
or missed submissions of guardian reports. In all 
but	five	counties,	Orphans’	Court	Clerks	are	elected	
officials.	The	clerks	generally	do	not	have	a	direct	
relationship with the judicial district’s president 
judge	 or	 court	 administration	 office	 and	 operate	
independently. In order to provide the number of 
current guardianships, it will be necessary for 
each Orphans’ Court Clerk to monitor the status of 
guardian report submissions as well as the point at 
which a guardianship is no longer active. 

 Another source of statewide data on 
guardianship cases is provided by the Act 24 reports 
filed	annually	by	Orphans’	Court	Clerks.	In	1992,	Act	
24 amended 20 Pa.C.S. Chapter 25 to, inter alia, 
make greater use of limited guardianships.32 These 
reports assist the Commonwealth in evaluating the 
operation and costs of the guardianship system. 
Act 24 data provided to the AOPC in 2013 shows 
2,991	guardianship	petitions	were	filed,	and	2,547	
guardianships were granted.33 There were 1,921 
petitions	 filed	 (or	 64%	of	2,991	new	petitions),	 in	
which the alleged incapacitated person (“AIP”) was 
60 and over. 

 For over 25 years, reports and studies have 
criticized courts for failing to monitor guardians or 
hold them accountable. A 1987 nationwide study 
by the Associated Press asserted that “courts 
‘routinely take the word of guardians and attorneys 
without independent checking or full hearings.’ In 
short, it claimed that sometimes courts responsible 
for overseeing guardianships ‘ignore their wards.’”34 

 In 2010, a U.S. Government Accountability 
Office	 (“GAO”)	 report,	 Guardianships: Cases of 
Financial Exploitation, Neglect, and Abuse of 
Seniors, identified	 hundreds	 of	 allegations	 in	 45	

states and the District of Columbia between 1990 
and 2010 that involved physical abuse, neglect, 
and	financial	exploitation	by	guardians.	The	GAO	
found several common themes: 

1. state courts failed to adequately screen 
potential guardians, appointing individuals with 
criminal	convictions	and/or	significant	financial	
problems to manage estates worth hundreds of 
thousands or millions of dollars; 

2. state courts failed to adequately oversee 
guardians after their appointment, allowing the 
abuse of vulnerable seniors and their assets to 
continue; and 

3. state courts failed to communicate with federal 
agencies about abusive guardians once the 
court became aware of the abuse, which in 
some cases enabled the guardians to continue 
to	receive	and	manage	federal	benefits.35

 In Guardianship of the Elderly,	Brenda	K.	Uekert	
and Thomas Dibble observe “Congress, national 
advocacy organizations, and the media have 
increasingly highlighted the use of guardianships 
and conservatorships as a means to further exploit 
older persons. The ease at which guardianships 
are granted, the lack of court oversight, the 
questionable	 qualifications	 of	 guardians,	 the	
general lack of accountability, soaring caseloads, 
and poor data management make the guardianship 
system primed for further abuse, neglect, and 
exploitation of elders.”36

 News articles about theft, misuse of funds, 
and power of attorney abuse are appearing with 
increasing frequency in the Commonwealth. 
In 2012 and 2013, the press reported charges 
against a number of Pennsylvanians who had 
depleted elders’ estates of hundreds of thousands 
of	 dollars	 through	 financial	 misconduct:	 “York	
County woman arrested after stealing more than 
$300,000	 from	 elderly	 aunt”	 (York	 Daily	 Record,	
12/31/12); “Woman gets probation for stealing 
more than $100,000 from mother” (Intelligencer 
Journal/Lancaster New Era, 5/29/13); “Nephew 
stole 93-year-old’s life savings, Lehigh County 
authorities say” (Lehighvalleylive.com, 8/10/13); 
“Police: Couple charged in death of older woman, 
misused victim’s trust fund” (The Morning Call, 
7/10/13);	and	“Knox	Man	Sentenced	to	Prison	for	
$250k Theft from Elderly Aunt” (Explore Venango, 
10/24/12).
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COSCA points out that:

Other allegations, [against guardians] allege 
mental anguish caused to the person with 
diminished capacity or their family members 
as a result of inconsistent and sometimes 
poor decision-making by well-meaning, but 
unqualified	guardians.	 In	 those	 instances,	 the	
actions of the guardian may result in unwarranted 
loss of self-determination or treatment that 
does	 not	 reflect	 the	 values,	 choices	 and	
preferences of the person with diminished 
capacity or best address that person’s well-
being, or unnecessary separation from a loved 
one,	 involuntary	 confinement	 or	 placement	 in	
settings more restrictive than individual need 
demands. Occasionally, allegations relate to 
overtreatment or, conversely, the withholding 
of necessary medical care. Although the extent 
and severity of guardian abuse or neglect of 
the person with diminished capacity has not 
been	 satisfactorily	 quantified,	 the	 seriousness	
of these persistent, wide-spread allegations 
warrants attention.37

 Guardianship cases involve many issues, 
but	 five	 areas	 pose	 a	 particular	 challenge	 to	
courts across the nation: 

1. the determination of capacity, 

2. costs associated with the administration of 
guardianships, 

3. education/training for judges and court staff, 

4. court monitoring of the guardianship, and 

5. data collection.38

Determination of Capacity

 According to Brenda Uekert and Thomas 
Dibble, the determination of “capacity” is not “an 
exact science,” as capacity is both situational and 
transient, and can be affected by external factors 
(e.g., medications). They posit that objective 
criteria	 as	 well	 as	 an	 analysis	 of	 how	 specific	
capacities impact a person’s ability to function in 
various settings must be factored into the court’s 
determination of capacity.39

Guardianship Costs

 These same authors also observe that 
documentation regarding the costs of guardianships 
in the United States does not exist, and they predict 
that improving guardianship practices will require 
funds to hire specialized staff, order medical and/

or psychological assessments, require specialized 
training for judges and court staff, collaborate with 
community resources, collect guardianship case 
data and create court monitoring programs. They 
suggest that the lack of federal and state funding, 
together with the growing number of impoverished 
elders who require the assignment of public 
guardians, “creates an undue burden on individual 
courts to fund improvements.”40

Guardianship Education/Training

 Concerns also have been raised about the 
need for better education of the judiciary. According 
to Uekert and Dibble, “judicial training has not 
kept pace with demands….The lack of judicial 
training is associated with the greater use of full 
guardianships, questionable monitoring practices, 
and	 difficulties	 in	 identifying	 and	 replacing	 poor	
performing guardians. The status of judicial training 
is	 compounded	 by	 insufficient	 training	 for	 court	
managers, staff, and volunteers assigned to review 
reports, make home visits, and/or investigate cases. 
In addition to limited judicial and court staff training 
opportunities,	 guardians	 −	 both	 professional	 and	
family members, are unlikely to be fully trained.”41

Guardianship Monitoring

 As stated by Sally Balch Hurme and Erica Wood, 
in Guardian Accountability Then and Now: Tracing 
Tenets for an Active Court Role, “[t]he incapacitated 
person is a living being whose needs may change 
over time. This argues for a more active court role 
in oversight.”42 Uekert and Dibble point out that 
“[i]t is the responsibility of the court to actively 
oversee	and	monitor	guardianship	cases	−	indeed,	
court monitoring is the only way to ensure the 
welfare of wards, discourage and identify neglect, 
abuse, or exploitation of wards by guardians, and 
sanction guardians who demonstrate malfeasance. 
Yet	 court	 monitoring	 is	 an	 expensive	 and	 timely	
proposition.”43 

 A recommendation promulgated at the 
Third National Guardianship Summit (“National 
Guardianship Summit”) stressed:

The court should monitor the well-being of the 
person and status of the estate on an on-going 
basis, including, but not limited to: 

•	 Determining whether less restrictive 
alternatives	will	suffice

•	 Monitoring	 the	 filing	 of	 plans,	 reports,	
inventories, and accountings
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•	 Reviewing the contents of plans, reports, 
inventories, and accounting

•	 Independently investigating the well-being 
of the person and status of the estate

•	 Ensuring the well-being of the person 
and status of the estate, improving the 
performance of the guardian, and enforcing 
the terms of the guardianship order.44

COSCA concludes that, “[e]nsuring positive 
outcomes for persons with diminished capacity in 
guardianship proceedings requires establishing 
consistent best practices and procedures.”45 

Data Collection

 In order for courts to address guardianship cases 
effectively, it is essential that timely, accurate, and 
complete guardianship data be available.46 Many 
courts are unable to produce reliable data on the 
number	of	guardianship	cases	filed	or	the	number	
of current guardianships, and do not have accurate 
caseload measurements. An Orphans’ Court Clerk, 
as	an	independently	elected	or	appointed	official,	is	
not directly under the court’s supervision regarding 
the collection of data. The	 difficulties	 courts	 face	
in providing reliable guardianship caseload data 
illustrate the challenges involved in tracking cases 
that may span many years.47 An online survey 
conducted by the Center for Elders and the Courts 
(“CEC”) found that the inability to produce reliable 
adult guardianship case data is “compounded by the 
lack of statewide case management systems that 
can identify key case events for guardianships.”48 

 An additional issue that poses a challenge for 
state courts involves the lack of coordination with 
federal agencies that administer representative-
payment	or	fiduciary	programs.	The	Social	Security	
Administration (“SSA”) appoints representative 
payees	 to	 manage	 income	 benefits	 for	 persons	
who are determined to be incapable of handling 
their	 financial	 affairs.	 As	 of	 2012,	 representative	
payees were managing the Social Security 
benefits	 of	 approximately	 700,000	 elders	 65	
and over.49 Other agencies with representative-
payment	programs	include	the	Office	of	Personnel	
Management (“OPM”) and the Railroad Retirement 
Board (“RRB”).

 The Veteran’s Fiduciary Program was 
established	by	the	Veterans	Benefit	Administration	
of the Department of Veterans Affairs (“VA”). 
Fiduciaries are appointed for veterans who are 
unable	 to	 manage	 their	 financial	 affairs.	 As	 of	

July	 2011,	 fiduciaries	 were	managing	 the	 benefit	
payments	of	56,077	VA	beneficiaries	65	and	over	
— a 21 percent increase since September 2003.50

 SSA and other representative-payment and 
fiduciary	programs	are	 responsible	 for	monitoring	
representative payees to identify any misuse of 
benefits.	 The	 misuse	 of	 funds	 and	 violations	 by	
representative-payment programs have included 
the	exploitation	of	benefits,	control	of	funds	beyond	
the	benefits,	a	failure	to	keep	records	and	submit	
required reports, and charging excessive fees.51 

 The GAO found that, while the state courts and 
federal agencies are charged with protecting many 
of the same IPs, there is no systematic coordination 
between federal agencies and state and local 
courts; their entities generally work together only 
on a case-by-case basis. In addition, the various 
federal agencies do not systematically exchange 
information among themselves. If federal agencies 
and the courts do not notify each other when, for 
example,	a	beneficiary	is	incapacitated	or	when	a	
guardian	is	identified	as	abusive	or	neglectful,	“an	
incapacitated person may remain at risk of having 
an	identified	abuser	in	charge	of	his	or	her	benefit	
payments.”52 

 The extent to which Pennsylvania’s courts send 
notices of guardianship appointment and other 
information to federal agencies that administer 
representative-payment	 or	 fiduciary	 programs	
is unknown. The AOPC does not exchange 
guardianship case data with any federal agencies. 

 According to research conducted by the AOPC, 
Pennsylvania’s Orphans’ Courts are confronting 
many of the same guardianship issues challenging 
courts nationwide. Among them are: standards 
for determining capacity, inadequate monitoring 
of guardianship cases, the need for guardianship 
education	and	training,	insufficient	data	collection,	
and	 fiduciary	misconduct.	 Orphans’	 Court	 judges	
advise the AOPC that the majority of abuses they 
observe arise from the abuse of powers of attorney, 
and that such abuse has been increasing.

Guardianship Case Process

 The Orphans’ Courts’ core function of protecting 
the welfare of older IPs by the appointment of a 
guardian is governed by Chapter 55 of Title 20 of 
the Pennsylvania Consolidated Statutes. An IP is 
defined	by	statute	as:	 “[a]n	adult	whose	ability	 to	
receive and evaluate information effectively and 
communicate decisions in any way is impaired to 
such	a	significant	extent	that	he	is	partially	or	totally	
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unable	 to	 manage	 his	 financial	 resources	 or	 to	
meet essential requirements for his physical health 
and safety.”53 

 The process of obtaining a guardianship begins 
with	an	interested	party	filing	a	petition	in	Orphans’	
Court seeking the appointment of a guardian 
for an alleged incapacitated person (“AIP”). An 
interested party may be a family member, friend, 
private/professional guardian, guardianship 
support agency (“GSA”), or public agency. Anyone 
concerned	 about	 a	 person’s	 welfare	 may	 file	 a	
petition for guardianship.54

 A court hearing is then scheduled to determine 
if the AIP needs a guardian. “Because a ruling of 
‘incapacity’ and appointment of a guardian involves 
the curtailing of many important legal rights, high 
standards must be met.”55 If clear and convincing 
evidence supports the need for a guardianship, 
a guardian is appointed.56 A guardian can be any 
“qualified”	 individual	 such	 as	 a	 spouse,	 family	
member, attorney or member of the clergy. A 
guardian	may	also	be	a	corporate	fiduciary,	a	non-
profit	corporation,	a	guardianship	support	agency,	
or a county agency.57 

 The court may grant either a plenary or limited 
guardianship.58 A plenary guardian has unlimited 
powers, allowing him or her to make virtually 
every kind of decision for the IP, while a limited 
guardian’s powers are more constrained. Pursuant 
to 20 Pa.C.S. § 5512.1(a)(6), the “court shall prefer 
limited guardianship.”

 The court may appoint a “guardian of the 
person,” who has the duty to assert the rights 
and best interests of the IP, or a “guardian of the 
estate,” who oversees the management of the 
IP’s resources, or both.59 A guardian of the person 
is obligated to respect the person’s wishes and 
preferences, encourage the person’s participation, 
to the extent possible, and assist the person in 
developing and regaining the capacity to manage 
his or her personal affairs.60 Both a guardian of the 
person	and	a	guardian	of	the	estate	must	file	annual	
reports and accountings with the court detailing 
their activities on behalf of the person.61 If an IP 
regains the ability to make reasoned decisions, the 
guardianship will be terminated by the court, or the 
court may modify the scope of the guardianship if 
the person regains some capacity.62 

 In its policy paper on guardianships, COSCA 
found, “[i]ndividually, state court judges regularly 
wrestle with [guardianship] decisions on a case-
by-case basis, resulting in thousands of positive 
outcomes.	 But	 inadequate	 fiscal	 and	 program	
resources,	 inconsistent	 practices,	 insufficient	
coordination among courts and service agencies, 
and the lack of consensus about standards and 
acceptable performance outcomes limit the courts’ 
ability to implement innovative reforms needed 
to increase positive outcomes for persons with 
diminished capacity.”63
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According to Brenda Uekert and Denise 
Dancy, “[e]lder abuse is a national problem with far 
reaching consequences for individuals, families, 
communities, and institutions.”65 In a July 2014 
press release, the Department of Justice and 
Department of Health and Human Services (“HHS”) 
“called on all Americans to take a stand against the 
serious societal problem of elder abuse, neglect 
and	 financial	 exploitation.”66 “The cost, on top of 
the human suffering, is immense: in stolen and 
squandered savings; the strain on the court system 
from abusive guardianships; the cost to Medicare 
and Medicaid from fraud; and from the care of 
fleeced	 victims	 who	 end	 up	 destitute	 in	 nursing	
homes.”67

 An NCSC policy paper on elder abuse asserts 
that state courts are vital in addressing the needs of 
elder abuse victims, and suggests a court’s ability 
to assist elders “essentially determines whether 
individuals live their remaining years with respect 
and dignity, or are further alienated from the justice 
system with personal safety jeopardized.”68

 According to the NCEA, “[i]n general, elder 
abuse refers to intentional or neglectful acts by 
a caregiver or ‘trusted’ individual that lead to, or 
may lead to, harm of a vulnerable elder.…Physical 
abuse; neglect; emotional or psychological abuse; 
financial	abuse	and	exploitation;	sexual	abuse;	and	
abandonment are considered forms of elder abuse. 
In many states, self-neglect is also considered 
mistreatment.”69 In Pennsylvania, pursuant to the 
Older Adults Protective Services Act (“OAPSA”), 
35 P.S. §§ 10225.101-10225.5102, self-neglect 
is	considered	elder	abuse.	The	definition	of	 “self-
neglect”	is	contained	within	the	OAPSA’s	definition	
of “neglect”.70

 Elder abuse is estimated to affect nearly 5 
million Americans each year.71 The direct medical 
costs associated with violent injuries to elders 
are estimated to add more than $5.3 billion to the 
nation’s annual health care expenditures.72

 Research suggests that one out of every ten 
people 60 and over who live at home suffers abuse, 
neglect, or exploitation.73 It is estimated that only 
one of every 24 cases of elder abuse is reported 
to authorities.74 Many factors, including poor health, 
the	onset	of	infirmities,	and	the	inability	to	request	
assistive services, can impact an elder’s response 
to abuse.75

 Dementia and other cognitive impairments 
place	older	 individuals	at	 significant	 risk	 for	elder	
abuse. One 2009 study found that nearly half of 
individuals with dementia had experienced some 
form of abuse, and that many of those individuals 

Elder Abuse and Neglect

“We must take a stand to ensure that older Americans are safe from harm and neglect. For 
their contributions to our nation, to our society, and to our lives, we owe them nothing less.”

U.S. Associate Attorney General Tony West64
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were not equipped to report the abuse.76 Several 
other studies concluded that half of those individuals 
with dementia were abused or neglected by their 
caregivers.77 Cognitive impairment also reduces 
financial	 capacity,	 increasing	 the	 risk	 of	 financial	
exploitation.78

 Women and “older” elders are more likely to 
be victims of elder abuse.79 “African American, 
Latino, poor, and isolated older adults are 
disproportionately victimized.”80 A national study 
found that, sadly, the vast majority of abuse (90%) 
is perpetrated by family members, most often adult 
children, spouses, partners, and others.81

 While abuse is often perpetrated in an elder’s 
home by a family member, abuse also occurs 
in institutional settings, such as long-term care 
facilities.82 In a study of 2,000 nursing home 
residents conducted in 2000, 44 percent reported 
they had been abused, and 95 percent reported 
they or another resident had been neglected.83

 An abused elder is three times more likely 
to die prematurely than someone who has not 
been	 abused,	 and	 has	 significantly	 higher	 levels	
of psychological distress.84 Compared with other 
older adults, abused elders are more likely to 
have health problems, including increased bone 
or joint problems, digestive problems, depression 
or anxiety, chronic pain, high blood pressure, and 
heart problems.85

	 The	 financial	 exploitation	 of	 elders	 has	 been	
described “as an epidemic with society-wide 
repercussions.”86 A 2011 national study by MetLife 
estimated	that	the	annual	financial	loss	suffered	by	
victims	of	elder	financial	abuse	in	the	United	States	
was at least $2.9 billion — a 12 percent increase 
from 2008.87 The American Bar Association (“ABA”) 
asserts	 the	 financial	 exploitation	 of	 vulnerable	
elders and other adults who are unable to manage 
their	 financial	 affairs	 is	 growing,	 and	 posits	 that	
the	 recession	 has	 fueled	 motives	 for	 financial	
malfeasance.88

 To ascertain the scope of the growing problem 
of	financial	exploitation	of	elders	 in	Pennsylvania,	
the Pennsylvania Department of Aging’s Institute on 
Protective Services (“Institute”) at Temple University 
considered	 the	 findings	 of	 the	 aforementioned	
MetLife	study,	as	well	as	the	New	York	State	Elder	
Abuse Prevalence Study, which found that “for 
each	 case	 of	 financial	 exploitation	 that	 reached	
authorities, 44 cases went unreported.”89 The 
Institute then conducted an internal unpublished 
study	 of	 129	 cases	 of	 reported	 financial	

exploitation in three representative counties.90 
It was the Institute’s projection that the average 
loss suffered by an exploited elder was $50,000, 
with a range of between $25,000 to $700,000. 
Based	 on	 this	 figure,	 the	 Institute	 estimated	 that	
the loss to the Commonwealth’s elders through 
financial	exploitation	is	between	$400,000,000	and	
$1,900,000,000	annually.	The	problem	of	financial	
exploitation is particularly acute in Philadelphia, 
which has the highest proportion of elders in the 
nation’s ten largest cities.91

 The National Adult Protective Services 
Association	 (“NAPSA”)	 found	a	significant	growth	
in the number and complexity of reports involving 
financial	abuse	of	elders	during	 the	past	decade.	
These incidents commonly involve “trusted” 
persons in the elder’s life, such as caretakers, family 
members, neighbors, friends and acquaintances, 
attorneys, bank employees, pastors, and doctors 
and nurses.92	Further,	the	financial	abuse	of	elders	
is vastly underreported, with an estimated one in 
every 44 cases reported. Elder abuse victims are 
four times more likely to be admitted into a nursing 
home.	 Almost	 one	 of	 every	 ten	 financial	 abuse	
victims will turn to Medicaid as a direct result of 
their own money being stolen. Finally, cognitive 
impairment and the need for help with daily activities 
make	victims	more	vulnerable	to	financial	abuse.93 
A study in the August 2014 Journal of General 
Internal Medicine found that roughly 80 percent of 
4,000	adults	 60	and	over	 in	New	York	State	had	
their money or property stolen or misused during 
the past year.94

 The Pennsylvania Department of Aging observes 
that with the recent economic downturn, reported 
incidents of elder abuse, neglect, abandonment, 
and exploitation in the Commonwealth continue 
to rise.95	 In	Fiscal	Year	 (“FY”)	2012-2013,	18,542	
reports stating a need for protective services were 
received by Area Agencies on Aging (“AAAs”).96 
Seventy-four percent (13,627) of the reports 
were deemed appropriate for investigation.97 
Investigations substantiated that 37 percent (4,991) 
of the cases required protective services.98	 In	FY	
2011-2012, there were nearly 18,000 reports of 
need for protective services, a 17 percent increase 
from the prior year.99	 During	 FY	 2012-2013,	 the	
most frequent reports of elder abuse concerned 
self-neglect (42%), caretaker neglect (22%), 
financial	exploitation	 (16%),	and	emotional	abuse	
(15%).100

 In Pennsylvania, the age group most often 
found in need of protective services is 81 and over 
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Pennsylvania Department of Aging,
The Older Adults Protective Services Annual Report

(FY 2012 – 2013), Page 15

(36%).101 The majority are Caucasian women, most 
of whom live alone in their own homes.102 Fifty-one 
percent of the perpetrators are between 30-59 
years of age, and 53 percent are women.103 Family 
members constitute the largest group of abusers, a 
finding	consistent	with	national	studies.104

 According to the NCEA’s Research Brief titled 
Abuse of Residents in Long Term Care Facilities, 
“3.2 million Americans resided in nursing homes in 
2008,” and “more than 900,000 people nationwide 
live in assisted living settings.”105 Two out of three 
residents are female, and six out of seven are 65 
and over. As noted above, a study in which 2,000 
nursing home residents were interviewed found 
44 percent said they had been abused, and 95 
percent said they had been neglected or had seen 
another resident neglected.106 In a different study, 
over 50 percent of nursing home staff admitted to 
mistreating (e.g., physical violence, mental abuse, 
neglect) older patients within the prior year.107

physical abuse

sexual abuse
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financial 
exploitation

gross neglect

resident to 
resident abuse

Types of Abuse
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(2010 NORS Data)
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NORS is the National Ombudsman Reporting System

NCEA Research Brief Abuse on Residents  
in Long Term Care Facilities, Page 2

 Most elder abuse statistics in Pennsylvania are 
generated by the Department of Aging. Neither the 
AOPC nor the courts collect data on elder abuse. 
Although	the	AOPC	compiles	filing	and	disposition	
statistics about the number of protection from 
abuse (“PFA”) emergency orders obtained from the 
courts, information about who is being abused, e.g., 
whether the person is an elder, is not collected. 

 The CEC notes that, because elder abuse may 
be an issue in criminal, civil, family, or probate 
cases, jurisdiction for cases involving elder abuse 
lies in a variety of courts; further, elder abuse may 
be an underlying issue in cases in which elder 
abuse is not the primary substantive issue before 
the court.108 CCJ and COSCA adopted a joint 
resolution recognizing that “elder abuse, neglect, 
and exploitation involve complex civil and criminal 
issues that require a sustained and committed 
response by the courts.”109

 Many	 cases	 identified	 as	 elder	 abuse	 “go	
unrecognized as they are not brought to the court 
with	a	specific	 ‘elder	abuse’	criminal	charge.”110 In 
some	states,	elder	abuse	is	a	specific	crime	defined	
in the criminal code.111 Types of offenses include: 
physical abuse, sexual abuse, psychological abuse, 
neglect,	 abandonment	 and	 isolation,	 financial	 or	
fiduciary	abuse,	and	self-neglect.112

 According to Brenda Uekert and Denise Dancy, 
the	 number	 of	 criminal	 cases	 identified	 as	 “elder	
abuse” is relatively small due to the challenges 
involved	in	prosecution.	The	most	difficult	aspects	of	
prosecuting such cases include: diminished mental 
capacity and/or physical health of the victim, lack of 
cooperation	by	the	victim,	proving	undue	influence,	
and victim intimidation. The nature of the abuse 
and neglect may be subtle, and without screening 
and training, “the problem remains hidden from the 
view of the courts.”113

 Civil cases also may involve elder abuse, 
including protection from abuse orders, claims for 
damages	or	other	relief	from	identity	theft,	financial	
exploitation,	 undue	 influence,	 fraud,	 deceptive	
practices, petitions for access to an elderly 
person, and petitions for removal of durable power 
of attorney.114 Cases within the probate courts 
likewise may involve issues related to elder abuse 
and	 financial	 exploitation,	 including	 amendments	
of wills and trusts, exercise of a power of attorney, 
and guardianship of the person or estate.115 

 The CEC notes that most states have a 
statutory requirement to report elder abuse, 
neglect, or exploitation. The reporting requirements 
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are complex, and vary according to the state.116

 In Pennsylvania, protective services for elders 
are mandated by statute. The OAPSA authorizes 
protective services (activities, resources and 
support) for elders “to detect, prevent, reduce 
or eliminate abuse, neglect, exploitation and 
abandonment.”117 These acts and relevant 
definitions	are	set	forth	in	the	OAPSA	as	follows:

 Abuse - The occurrence of one or more of the 
following acts:

1. The	 infliction	 of	 injury,	 unreasonable	
confinement,	 intimidation	 or	 punishment	 with	
resulting physical harm, pain or mental anguish.

2. The willful deprivation by a caretaker of goods 
or services which are necessary to maintain 
physical or mental health.

3. Sexual	harassment,	rape	or	abuse,	as	defined	
in the act of October 7, 1976 (P.L.1090, No.218), 
known as the Protection From Abuse Act.118

	 Neglect	 is	 defined	 as	 “[t]he	 failure	 to	 provide	
for oneself or the failure of a caretaker to provide 
goods or services essential to avoid a clear and 
serious threat to physical or mental health.”119 

	 Exploitation	is	defined	as	“[a]n	act	or	course	of	
conduct by a caretaker or other person against an 
older adult or an older adult’s resources, without the 
informed consent of the older adult or with consent 
obtained through misrepresentation, coercion or 
threats of force, that results in monetary, personal 
or	other	benefit,	gain	or	profit	for	the	perpetrator	or	
monetary or personal loss to the older adult.”120 

	 Abandonment	 is	defined	as	“[t]he	desertion	of	
an older adult by a caretaker.”121

 Under the OAPSA, an “[o]lder adult in need 
of protective services” is “[a]n incapacitated older 
adult who is unable to perform or obtain services 
that are necessary to maintain physical or mental 
health, for whom there is no responsible caretaker 
and who is at imminent risk of danger to his person 
or property.”122 Incapacity in this context has no 
direct reference to the term “incapacitated person” 
as	defined	in	the	Incapacitated	Persons	Act	(Act	of	
June 30, 1972, P.L. 508, No. 164, 20 Pa.C.S. §§ 
5501-5555, as amended).123 

 The OAPSA safeguards the rights of elders 
and “[p]rovide[s] access to services necessary 
to protect the health, safety and welfare of older 
adults (age 60+) who lack the capacity to protect 

themselves and who are at imminent risk of abuse, 
neglect, exploitation or abandonment.”124

 The Department of Aging, which is responsible 
for the oversight and implementation of the OAPSA, 
works closely with county AAAs to implement 
protective services at the local level.125 The AAAs 
are the Department of Aging’s “local” providers of 
services, and operate in 52 planning and service 
areas that encompass the 67 counties in the 
Commonwealth.126

Elder Abuse Case Process  
and the Role of Courts

 Under the OAPSA, administrators and 
employees of certain facilities, including assisted 
living residences and long-term care nursing 
facilities, are mandated to report suspected abuse 
of a recipient of care to the local AAA and licensing 
agencies.127 If the suspected abuse involves 
sexual abuse, serious physical injury, serious 
bodily injury or a suspicious death, additional 
mandatory reporting is required, which includes 
contacting licensing agencies, law enforcement, 
the Department of Aging, and the local AAA. Using 
information in the report about the allegation 
of abuse, the AAA determines if the alleged 
victim meets the criteria for a protective services 
investigation	as	specified	by	law.	If	the	criteria	are	
not met, the case is referred to a local resource 
(e.g., licensing agency or community resource) for 
investigation and/or assistance to ensure the elder 
receives the necessary care and services.128

 An AAA may seek court orders to assist in 
its investigations or to provide for services (e.g., 
nursing home care) for elders in need of protective 
services. Depending on the circumstances, access 
to records and PFA orders may be sought. In an 
emergency situation, the AAA may petition the 
court for guardianship or seek to relocate an elder 
who is at risk of death or serious physical harm.129 If 
a	perpetrator	and	sufficient	evidence	of	abuse	are	
uncovered during an investigation, the protective 
services investigator refers the matter to law 
enforcement. 

	 Under	Pennsylvania	law,	the	Office	of	Attorney	
General (“OAG”) may investigate cases involving 
elder abuse, including unfair or deceptive practices, 
and may, in certain circumstances, prosecute 
individuals for criminal violations.130 “Statistically, 
senior citizens are favored targets for many 
kinds of consumer fraud including identity theft, 
charities, telemarketing and sweepstakes fraud.”131 
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Complaints are received through the OAG’s toll-
free Elder Abuse Hotline.

	 During	FY	2012-2013,	262	petitions	were	filed	
by AAAs with the courts, an increase of 11 percent 
over the previous year, and 231 of those petitions 
were granted. “Guardianship petitions were the 
most common with 76% granted. Involuntary 
emergency interventions accounted for the second 
highest number (21%). Access to records (2.3%), 
access to persons (0.4%), and injunctions against 
interference (0.4%) account for the remaining 
petitions granted.”132 

 Pennsylvania courts’ ability to identify and 
respond to elder abuse and neglect cases may 
be	 impaired	 by	 insufficient	 judicial	 education	
and training, and a lack of collaboration with 
executive agencies. While occasional educational 
presentations have been offered to judges by the 
AOPC Judicial Education Department, annual 
education focusing on issues of aging, the special 
concerns and challenges involving elders engaged 
in the legal system, guardianships, and elder abuse 
and neglect cases, has not been provided.

 Judicial training is an important concern 
because “very few older persons will demonstrate 
obvious	signs	of	physical,	financial,	and	emotional	
abuse.”133 In addition, elder abuse and neglect 
cases may involve elders who “have physical, 
emotional or cognitive impairments or other issues 
that could have implications for the court’s actions 
and outcomes for the person.”134 According to 
the ABA, when a judge is confronted with a case 
involving an elder with a cognitive impairment, 
“understanding the source of a victim’s dementia 
and degree of cognitive impairment is critical” 
because, “[w]hile Alzheimer’s and cerebral vascular 
incidents are the most common causes of dementia 
in the elderly, there are over 200 possible causes of 
dementia, including alcoholism, diabetes, and drug 
interactions.”135 “[T]here are solutions that can help 
courts	 improve	 the	 identification	 of	 and	 response	
to elder abuse. Judicial and court staff awareness 
is	 the	first	step	toward	recognizing	ways	 in	which	
elder abuse may be impacting cases in front of the 
court.”136

 HHS observes that elder abuse “is a complex 
cluster of distinct but related phenomena involving 
health,	 legal,	 social	 service,	 financial,	 public	
safety, aging, disability, protective services, 
and victim services, aging services, policy, 
research, education, and human rights issues. It 
therefore requires a coordinated multidisciplinary, 

multi-agency, and multi-system response.”137	 Yet,	
collaboration between the courts and elder justice 
agencies varies from county to county.

 The CEC asserts that, because of the multiplicity 
of issues in an elder abuse case, a court’s response 
is most effective when it works with community 
stakeholders engaged with elder abuse issues and 
taps into their expertise and resources. Stakeholders 
suggested by the CEC include: law enforcement, 
state	and	local	prosecutors’	offices,	social	services,	
adult protective services (“APS”), long-term care 
ombudsman programs, mental health agencies, 
the medical community, and other agencies and 
organizations in the community that provide 
services for older people.138 Moreover, “elder abuse 
and exploitation is not a short-term problem. These 
cases will take up an increasing share of judicial, 
law enforcement, and social services caseloads for 
many years. The courts are in the best position to 
call attention to the problem.”139 The CEC further 
offers that the courts “can play a pivotal role in 
bringing together the key stakeholders to build a 
coordinated community response to elder abuse, 
neglect, and exploitation.”140 
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Access to Justice

“Justice is the end of government. It is the end of civil society. It ever has been and ever will 
be pursued until it be obtained, or until liberty be lost in the pursuit.”

James Madison
The Federalist Papers No. 51141

 

In 2008, recognizing that a fundamental 
requirement of access to justice is access to the 
courts, CCJ and COSCA passed a resolution 
encouraging their members “to continue to take 
steps to ensure that no citizen is denied access 
to the justice system,” and urging them to “take a 
leadership role in their respective jurisdictions to 
prevent denials of access to justice.”142 

 Access to justice for elders is an issue affecting 
all courts and types of cases. “Although the 
demographics on aging in America will impel judicial 
systems to accommodate larger numbers of older 
adults in the courthouse, it is the special needs 
of many elders that present the administrative 
challenge for court administrators or judges.”143 

 Addressing the needs of Pennsylvania’s elders 
so they have complete access to justice and an 
ability to fully participate in legal proceedings is one 
of the major challenges facing the Commonwealth’s 
courts. Obstacles to an elder’s full access to justice 
include barriers, both physical and attitudinal, and 
court practices.

 Elders may face physical obstacles in the 
courthouse. They may encounter courtrooms 
that	 have	 not	 been	 modified	 or	 retrofitted	 to	
accommodate their physical limitations.144 
Devices that may help an elder follow courtroom 
proceedings,	 such	 as	 a	 hearing	 amplification	
system, may not be available. Elders who are 
no longer able to drive or who live in remote or 
rural areas not served by public transportation 
may	 have	 difficulty	 getting	 to	 the	 courthouse.145  
“[O]lder persons who are homebound or bedbound 
may be incapable of traveling to the courthouse 
even though they are capable of testifying.”146 In 
Pennsylvania’s rural communities, 44 percent of 
all single households are comprised of persons 
65 and over,147 and many suffer from one or more 
chronic health conditions.148 

 Elders’ attitudes about pursuing legal remedies, 
shame and fear about having an abusive situation 
aired publicly — particularly when the abuser is 
a family member — or a lack of understanding 
regarding the court system and their individual 
rights, may pose additional barriers to obtaining 
justice. A judge’s lack of knowledge and/or lack 
of sensitivity to elder abuse can be viewed as 
“inhibiting prosecutors, civil lawyers, and abused 
persons from bringing cases into the courts.”149

 Court practices and procedures may also 
create obstacles for elders. Most courts, both 
nationally and in Pennsylvania, do not make 
special provisions for elders through their case 
management practices. For example, “cases can 
be sped up to ensure that justice is served during 
an older person’s lifetime. Similarly, cases involving 
older victims can be scheduled around physical 
impairments or limitations that impact cognitive 
ability during certain hours of the day.”150

 The Supreme Court of Pennsylvania and the 
Task Force are committed to ensuring full access 
to justice for our Commonwealth’s elders. 
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Need for the Elder Law Task Force

 The Task Force is the product of the collective 
wisdom of Chief Justice Ronald D. Castille 
and Zygmont A. Pines, Court Administrator of 
Pennsylvania. Mr. Pines, as both the state court 
administrator and co-chair of CCJ/COSCA’s Elders 
and the Courts Committee, has observed the many 
efforts courts, particularly those in Pennsylvania, 
have made to protect abused and neglected 
children. He noticed, however, that other state court 
systems are beginning to pay closer attention to “the 
other side of life’s spectrum, the so-called ‘twilight 
years,’	when	infirmities	and	isolation	increase	one’s	
helplessness in dealing with the evils of abuse and 
neglect…the other side of dependency.” 

 Recognizing the realities behind Pennsylvania’s 
rank as the fourth “oldest” state in the nation, with 
21.4 percent of the population 60 and over, the 
Pennsylvania judicial system, through the AOPC, 
began to examine the myriad issues relating to the 
aging population and the courts.

 In 2006, the AOPC was invited to participate 
in the JSGC’s Working Group on Guardianships. 
The Working Group was requested “to review 
current guardianship statutes and programs and 
make	 findings	 and	 recommendations	 on	 their	
effectiveness in meeting the needs of vulnerable 
incapacitated persons.”151 The resulting report 
revealed serious issues in Pennsylvania, 
specifically:

•	 an inability to determine the total number of 
active guardianships in any given year;

•	 the lack of a uniform, statewide process of 
collecting guardianship data; 

•	 the	 failure	 of	 guardians	 to	 file	 annual	 reports	
regarding the person/estate as required by 
statute; 

•	 the lack of training for most court staff, lawyers, 
and guardians regarding guardianships; and

•	 the	lack	of	mandated	qualifications	to	serve	as	
a guardian.152

	 In	 response	 to	 those	 findings,	 in	 2007,	 the	
AOPC conducted an internal study to determine 
the total number of guardianships in Pennsylvania 
and whether statutorily mandated reports were 
being	 filed	 by	 guardians.	 The	 study	 showed	 that	
the	failure	to	file	guardianship	reports	was	a	serious	
problem in many counties — 54.8 percent of active 
guardianships	did	not	have	any	reports	filed.	

 In May 2008, Philadelphia served as a host to 
a national conference, “The Role of Court Leaders 
in Supporting Public Policy,” co-sponsored by the 
NCSC and the Pew Center on the States. More than 
60 chief justices and state court administrators, 
including Chief Justice Castille and Mr. Pines, 
discussed the role courts should play in supporting 
and reforming public policy affecting elders in the 
administration of justice. Adult guardianships were 
identified	as	one	of	the	important	emerging	issues	
facing society and the courts, and an area in which 
court leadership could be the catalyst for reform.

 Shortly after the conference, CCJ and COSCA 
passed	two	resolutions.	The	first	supported	a	policy	
paper that urged the creation of a national resource 
for courts on aging issues, elder abuse, and 
guardianships, and the development of national and 
statewide model practices.153 The second resolution 
supported the Uniform Adult Guardianship and 
Protective Proceedings Jurisdiction Act, which 
outlined interstate jurisdiction of guardianship 
cases.154 CCJ and COSCA also established a task 
force to address elder issues and guardianships. 
“These actions signal an oncoming wave of 
court awareness of the problem and suggest the 
potential	 for	 real	 solutions	 that	 can	 filter	 down	 to	
courts nationwide.”155
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 In March 2009, Mr. Pines and AOPC staff met 
with district court administrators from the counties 
of Philadelphia, Chester, Dauphin, Montgomery, 
Allegheny,	Erie,	and	Schuylkill	to	discuss	the	findings	
of the AOPC’s study to determine the total number 
of current guardianships and learn about problems 
courts face in guardianship cases. Many problems 
were	identified,	including:	a	lack	of	education	and	
training for judges and court personnel; the need 
for case management best practices; a lack of 
resources to review, monitor, and address required 
guardianship reports; the growing problem of 
power of attorney abuse; non-compliance with 
court orders; the need for training and resources 
for guardians; and improved collaboration between 
the courts and agencies that provide services to 
elders; public access to and control of guardianship 
records given concerns about identity theft; and the 
vital need for better standardized data collection 
statewide.

 During the June 2009 President Judge/
Pennsylvania Association for Court Management 
Conference, AOPC staff and representatives from 
the Allegheny County Orphans’ Court presented 
information about the AOPC’s 2007 guardianship 
study, best practices in guardianship cases, 
and issues involved in guardianships. These 
presentations elicited great interest and requests 
for more information, training, and presentations 
related to guardianships at future conferences.

 In 2010, AOPC staff contributed information to 
the formulation of CCJ/COSCA’s 2010 policy paper, 
which focused on the increasing number of persons 
with diminished capacity and the potential impact 
on the responsibilities and limited resources of the 
courts. The policy paper encouraged each state 
to convene a statewide guardianship task force to 
review its guardianship process, court rules, and 
statutes; make and prioritize recommendations for 
improvement; and implement best practices.156

 As COSCA noted, “[p]rotecting the rapidly 
growing number of persons with diminished 
decision-making capacity is an important societal 
responsibility that the courts and state governments 
cannot address alone.”157 COSCA contended 
that, in order to ensure that elders, persons with 
intellectual or cognitive impairments or mental 
illnesses, and veterans with disabilities receive the 
decision-making assistance needed to continue 
living life to the fullest extent, a coordinated national 
response is required.158

 COSCA’s policy paper articulated a prescription 
for action: “National guardianship experts 

consistently have recommended that states use a 
multidisciplinary approach to address guardianship 
issues. Experience has shown that involving key 
stakeholders in a collaborative decision-making 
process to resolve guardianship issues increases 
the likelihood of successful program outcomes. 
Accordingly, the chief justice and state court 
administrator of each state, working with other 
judiciary leaders, should convene a task force to 
review the guardianship process, court rules, and 
statutes; to make and prioritize recommendations for 
improvement; and to implement best practices.”159 

 In 2011, Mr. Pines participated as a voting 
member of the National Guardianship Summit. 
The National Guardianship Summit represented an 
extraordinary effort to “produce recommendations 
on widely recognized and understood standards 
to guide guardians in their duties.”160 Mr. Pines 
provided insight on the growing problem of the 
financial	exploitation	of	elders	in	the	Commonwealth,	
particularly power of attorney abuse, and he 
assisted	 in	 formulating	 specific	 recommendations	
on the topic of guardianship fees. 

 Based on the involvement of Chief Justice 
Castille, Mr. Pines, and the AOPC with aging issues 
affecting courts in Pennsylvania and nationally, the 
Supreme Court of Pennsylvania (“Supreme Court”) 
concluded that it was necessary to effect change in 
the way the Commonwealth’s courts address the 
needs of elders, but that courts cannot do so alone. 
Thus, the Supreme Court decided to convene a 
multi-disciplinary task force focused on how courts 
can address the particular concerns regarding 
elders and also be proactive about addressing 
the impact of the growing population of elders in 
the Commonwealth’s court system. Regarding 
the formation of a task force, Chief Justice 
Castille noted: “The increased population of older 
Pennsylvanians has strained the resources of our 
courts and their ability to provide services to these 
individuals. The needs of this growing population 
will continue for years to come, especially in regards 
to guardianship, elder abuse and access to justice. 
Now is the time to put into place solutions that will 
allow older Pennsylvanians to age without worries 
that they will be abused or that their money will be 
taken.” 

 At the request of Chief Justice Castille, 
Madame Justice Debra Todd agreed to assume 
the responsibility of forming a task force on elder 
law issues and directing its efforts. Upon her 
appointment, Madame Justice Todd remarked that, 
“[a]s a society we have increased concentration 
on child abuse, but the issue of elder abuse has 
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not kept pace. This Task Force is the judiciary’s 
attempt to study the issues and make adjustments 
now.” Madame Justice Todd serves as the Task 
Force’s Chair, and Mr. Pines serves as the Task 
Force’s Administrative Chair. The timing for 

the Task Force’s work is opportune, given the 
increased national focus on guardianships, elder 
abuse, and access to justice issues, as well as the 
Department of Aging’s statewide examination of 
current guardianship practices.161
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Mission of the Elder Law Task Force
 The Task Force was charged by Chief Justice 
Castille to review current practices and problems, 
examine promising practices in other states, and 
deliver a blueprint of recommendations to address 
the needs and challenges of the Commonwealth’s 
aging population. To accomplish such a solemn 
and important mission, Madame Justice Todd, Mr. 
Pines, and the members of the Task Force have 
been steadfast in the pursuit of practical solutions 

that will improve and protect access to justice for 
our elders. It is the Task Force’s collective hope that 
the recommendations offered herein will serve as 
model practices and inspire leaders in government 
and our communities to be both advocates and 
instruments of reform in service to those who 
increasingly need and deserve assistance – our 
elders. 

Elder Law Task Force meeting in Harrisburg, September 2014
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Structure and Focus of the Elder Law Task Force

It was the Supreme Court’s belief that for the 
Task Force to be effective, its membership should 
be comprised of representatives from various 
groups with an interest in elders and their interaction 
with the courts. The selection of members resulted 
from a lengthy deliberative process. That process 
was undertaken to ensure the issues assigned to 
the Task Force would be studied by a broad and 
diverse group of professionals with subject matter 
expertise in the areas of guardianship, elder abuse, 
and access to justice. The experts came from urban 
and rural counties across the Commonwealth, and 
represented many different perspectives on how 
elder Pennsylvanians engage with the judicial 
system. As a result, the Task Force was well 
equipped to employ a multi-disciplinary approach 
to achieve its mission.

	 One	of	 the	great	 benefits	of	 the	Task	Force’s	
work has been the forging of new collaborations 
between the courts and other elder justice-
related entities. Since the Task Force’s initiatives 
depend on multi-agency efforts, the collaborative 
relationships developed through its deliberations 
have been vitally important.

 In order to address the wide range of issues it 
was assigned, the Task Force was divided into the 
following	committees	to	examine	specific	issues.	

Guardians and Counsel Committee

Judge	Joseph	D.	O’Keefe,	Chair
Senior Judge Penny L. Blackwell, Vice Chair
Keelin	S.	Barry,	Esquire
Drew Grivna
Neil E. Hendershot, Esquire
Jeffrey R. Hoffman, Esquire
Stephen P. Paschall, Esquire
Raymond Pepe, Esquire
Paul Stefano, Esquire

 The Guardians and Counsel Committee, with 
the	assistance	of	AOPC	staff	members	Owen	Kelly,	
Esquire, and Patricia Ranieri, Esquire, examined 
the following issues:

1. Sources of Guardians

2. Powers, Duties, and Responsibilities of 
Guardians

3. Guardian’s Scope of Liability

4. Qualifications	and	Screening	of	Guardians

5. Bonding of Guardians

6. Retention of Guardians

7. Right to Appointed Counsel

8. Role of Counsel

9. Guardian and Counsel Fees

10. Guardianship Education and Training for 
Judges, Court Staff, Attorneys, Guardians and 
Others

Guardianship Monitoring Committee

Judge Paula Francisco Ott, Chair
Risè P. Newman, Esquire, Vice Chair
Carol Ruckert Fiorucci
Judge Jay J. Hoberg
Judge Todd A. Hoover
Crystal Lowe
Diane A. Menio
Joseph M. Olimpi, Esquire
John B. Payne, Esquire
Wendy	M.	Welfley
Harriet Withstandley, Esquire
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 The Guardianship Monitoring Committee, 
with	 the	 assistance	 of	AOPC	 staff	members	 Kim	
Cataldo,	Dr.	Kim	Nieves	and	Amy	Ceraso,	Esquire,	
examined the following issues:

1. Preliminary Assessment Process – Determining 
Capacity

2. Preliminary Assessment Process – Identifying 
Abuse

3. Reporting Requirements and Standardization 
of Forms

4. Effective Monitoring and Enforcement of 
Reporting Requirements

5. Data Collection

6. Removal, Replacement and Discharge of 
Guardians

Elder Abuse and Neglect Committee

D.A. Stephen A. Zappala, Jr., Chair
Wilmarie González, Vice Chair
Ronald Barth
Karen	C.	Buck,	Esquire
Ronald W. Costen, PhD, Esquire
Kathleen	Gustine,	Esquire
Judge Lois E. Murphy
A.D.A. Deborah Cooper Nixon 
Judge Lawrence J. O’Toole
Katherine	C.	Pearson,	Esquire
Robert N. Peirce, Esquire
Louise A. Rynd, Esquire
Carol Sikov Gross, Esquire
Catharine E. Thurston, Esquire 
D.A. Eugene Vittone 
President Judge George Zanic

 The Elder Abuse and Neglect Committee, 
with the assistance of AOPC staff Darren Breslin, 
Esquire, examined the following issues:

1. Financial Abuse and Exploitation of the Elderly

2. Training, Information and Collaborations

3. Effective Court Practices to Address Elder Abuse 
and Promote Access to Justice for Pennsylvania’s 
Elders

4. Funding Elder Abuse Initiatives

Subcommittee on Funding

Karen	C.	Buck,	Esquire
Ronald W. Costen, PhD, Esquire
D.A. Eugene Vittone

 The Subcommittee on Funding, with the 
assistance of AOPC staff members Cherstin M. 
Hamel and Darren Breslin, Esquire, explored 
potential funding sources and opportunities for the 
proposed initiatives and recommendations of the 
Task Force. 

Subcommittee on Slayer Statute

Neil E. Hendershot, Esquire
John B. Payne, Esquire
Katherine	C.	Pearson,	Esquire

 The Subcommittee on Slayer Statute, with 
the assistance of AOPC staff member Darren 
Breslin, Esquire, studied the possible expansion of 
Pennsylvania’s Slayer Statute.

 Integral to the cohesiveness and effectiveness 
of the Task Force was the administrative oversight 
and guidance provided by Cherstin M. Hamel, 
Assistant Director of the AOPC Judicial Programs 
Department.

Elder Law Task 
Force and Committee 
Meetings
 The inaugural meeting of the Task Force was 
held on April 16-17, 2013. Subsequent meetings 
were held on October 29-30, 2013; June 17-18, 
2014; and September 23, 2014. All meetings were 
chaired by Madame Justice Todd and Mr. Pines, 
and were held at the Pennsylvania Judicial Center 
in Harrisburg.

 Between April 2013 and October 2014, when 
the Task Force concluded its work, the Committees 
met numerous times. Meetings were held in 
person, by videoconference, and by telephone 
conference calls. Each Committee also broke 
into smaller subcommittees to address discrete 
tasks. Committee chairs and AOPC staff also held 
monthly conference calls.

 Legislative staff from the General Assembly 
was invited to attend the October 29, 2013 meeting. 
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The Task Force believed it was important for these 
staff members to better understand the scope of 
guardianship, elder abuse, and access to justice 
issues facing the judicial system, and to have an 
opportunity to pose questions to the Task Force’s 
experts.

Presentations Made 
to the Elder Law Task 
Force 
 Two nationally renowned experts were invited 
to address the Task Force at its inaugural meeting. 
The Task Force was fortunate to hear the national 
perspective	on	the	issues	it	studied	from	Brenda	K.	
Uekert, Principal Court Research Consultant at the 
NCSC in Virginia, and Sally Balch Hurme, Project 
Advisor for Education and Outreach at AARP in 
Washington, DC.

The following presentations were made to the Task 
Force during the course of its work:

National Overview of Aging,  
Guardianships and Elder Abuse
Presented	by	Dr.	Brenda	K.	Uekert,	Principal	Court	
Research Consultant, National Center for State 
Courts

Demographics of Aging, Guardianships, and 
Elder Abuse in Pennsylvania
Presented by Wilmarie González, Director, Bureau 
for Advocacy, Protection & Education, Pennsylvania 
Department of Aging

Ronald W. Costen, PhD, Esquire, Director, Institute 
on Protective Services, Temple University 

Pennsylvania Guardianship and Elder Abuse 
Court Data
Presented	 by	Dr.	Kim	Nieves,	Director,	Research	
&	Statistics,	Administrative	Office	of	Pennsylvania	
Courts

Kim	 Cataldo,	 Research	 Analyst,	 Research	 &	
Statistics,	 Administrative	 Office	 of	 Pennsylvania	
Courts

Carol Ruckert Fiorucci, Register of Wills & Orphans’ 
Court Clerk, Beaver County 

Guardianships
Presented by Sally Balch Hurme, Project Advisor 
for Education and Outreach, AARP

Overview of Proposed Guardianship and 
Power of Attorney Legislation
Presented by Neil E. Hendershot, Esquire 

Legislation of Interest to the Elder Law Task 
Force
Presented	 by	 James	 J.	 Koval,	 Communications	
Manager,	 Administrative	 Office	 of	 Pennsylvania	
Courts

Damian Wachter, Esquire, Assistant for 
Intergovernmental Relations, Legislative Affairs 
Unit,	Administrative	Office	of	Pennsylvania	Courts

Dr.	 Brenda	 K.	 Uekert,	 Principal	 Court	 Research	
Consultant, National Center for State Courts

Funding for Task Force Initiatives
Presented	by	Dr.	Brenda	K.	Uekert,	Principal	Court	
Research Consultant, National Center for State 
Courts

Social Security Administration Representation 
Pay Process
Presented by Robert Raughley, Social Insurance 
Specialist, Social Security Administration, 
Philadelphia Region

Overview of Financial Exploitation  
Issues
Presented by Ronald W. Costen, PhD, Esquire, 
Director, Institute on Protective Services, Temple 
University 

Linda Mill, CFE, Investigations Manager, Institute 
on Protective Services, Temple University 

Prosecution of Elder Abuse Cases
Presented by District Attorney Stephen A. Zappala, 
Jr., Allegheny County

Deborah Cooper Nixon, Esquire, Elder Justice 
Project	 Coordinator,	 District	 Attorney’s	 Office	 of	
Philadelphia

Orphans’ Court Rules Update
Presented by Daniel A. Durst, Esquire, Chief 
Counsel, Supreme Court Rules Committees

Collaboration and Networking for Task Force 
Initiatives
Presented by Angela Sager, Judicial Analyst, 
Office	 of	 Children	 and	 Families	 in	 the	 Courts,	
Administrative	Office	of	Pennsylvania	Courts

Dr.	 Brenda	 K.	 Uekert,	 Principal	 Court	 Research	
Consultant, National Center for State Courts
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Third World Congress on Adult  
Guardianships
Presented by Judge Paula Francisco Ott, Superior 
Court of Pennsylvania

Funding for Task Force Initiatives
Presented	 by	Karen	C.	Buck,	 Esquire,	 Executive	
Director, SeniorLAW Center

Ronald W. Costen, PhD, Esquire, Director, Institute 
on Protective Services, Temple University 

Elder Law Task Force 
Research and Analysis 
 The issues selected for study by the Task Force 
were the result of careful consideration by the 
Supreme Court and the AOPC. The issues required 
significant	research,	analysis	and	discussion.

 The Task Force decided it was necessary to 
quantify and measure the practices and operations 
of the courts that hear guardianship cases. Surveys 
were created and distributed to the Orphans’ Court 
Judges and Orphans’ Court Clerks in each county. 
The	survey	findings	provided	context	for	the	issues	
addressed by the Task Force, and have shaped the 
recommendations in this Report. Data collected by 
the AOPC, the Orphans’ Courts, the Department 
of Aging and other agencies that work with the 
Commonwealth’s elders were also examined.

 The Task Force reviewed the national literature 
on guardianships, elder abuse and access to justice 
issues in order to identify problems, innovations 
and best practices. Materials from the NCSA and 
its CEC, the National Guardianship Summit, the 
National Guardianship Association (“NGA”), the 
NCEA, the ABA, and many other organizations 
were studied. The reports and activities of the state 
task forces that dealt with elder issues affecting 
the courts in Arizona, California, Florida, Indiana, 
Michigan, Nebraska, Oregon, South Carolina, and 
Utah were examined. To assist in the Task Force’s 
research, the AOPC created a website library 
containing more than 100 resource materials.

 The Task Force reviewed studies and reports 
regarding elder issues, including those from the 
Department of Aging and the Center for Advocacy 
of the Rights and Interests of the Elderly. Further, a 
review of statutes and case law in Pennsylvania, as 
well as national law, was undertaken. 

 Additionally, in May 2014, three Task Force 
members and two committee staff members 
attended the 3rd World Congress on Adult 
Guardianship in Washington, D.C. Seventeen 
countries participated in the Congress, which 
focused on addressing common issues and 
problems related to guardianships. 

 A helpful repository of information was 
contained in the following reports from the JSGC’s 
Advisory Committee on Decedents’ Estates Laws: 

The Proposed Pennsylvania Uniform Trust Act 
and Amendments to the Probate, Estates and 
Fiduciaries Code (April 2005);162 

The Probate, Estates and Fiduciaries Code: 
Proposed Amendments to Title 20 of the 
Pennsylvania Consolidated Statutes (October 
2007);163 

Powers of Attorney: Proposed Amendments to the 
Probate, Estates and Fiduciaries Code (March 
2010);164 

The Probate, Estates, and Fiduciaries Code: 
Proposed Amendments to Title 20 of the 
Pennsylvania Consolidated Statutes (June 2010);165 

Powers of Attorney and Health Care Decision-
Making, Proposed Amendments to the Probate, 
Estates and Fiduciaries Code (June 2011);166 

Guardianship Law: Proposed Amendments to the 
Probate, Estates and Fiduciaries Code (October 
2012);167 and 

Guardianship Law in Pennsylvania, Report of the 
Working Group on Guardianships (May 2007).168

 The Task Force also considered the transcripts 
of the Pennsylvania House of Representatives’ 
Aging and Older Adult Services Committee’s public 
hearings on elder abuse held November 19-20, 
2013 and December 9-11, 2013.

 The Task Force reviewed pending legislation 
addressing elders and their interaction with the 
courts, including, but not limited to:

House Bills

31 of 2013, Pr. No 10
651 of 2013, Pr. No. 728 
1429 (enacted into law as Act 95 of 2014)
2007 of 2014, Pr. No. 3441 
2014 of 2014, Pr. No. 3326
2057 of 2014, Pr. No. 3054
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Senate Bills

117 of 2013, Pr. No. 73
620 of 2013, Pr. No. 627
621 of 2013, Pr. Nos. 2111 and 2322

 All of the proposed bills reviewed and discussed 
by the Task Force remain under consideration by 
Pennsylvania’s Legislature and have not yet been 
enacted into law with the exception of House Bill 
1429. The Task Force recognizes that amendments 
may occur to the legislation by the time this Report 
is distributed. 
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Guardians and Counsel Committee 
Findings and Recommendations

Introduction

 The concepts of guardians and guardianships are quite broad and encompass minors, the mentally 
incapacitated, and elders. The Guardians and Counsel Committee recognized that each of these 
populations has their own distinct issues; however, for the purposes of these recommendations, the 
Committee focused solely on issues that affect elders.

I. Sources of Guardians

A. Issue Statement

 The Committee was asked to address the issue of available sources of guardians of the person 
and guardians of the estate, and to make recommendations for creating a uniform approach to 
providing the courts in each county with a ready pool of candidates to serve as guardian of an 
incapacitated person (“IP”). Based on the Committee’s research and discussions, it appeared that 
there	was	no	unified	approach	among	the	counties	on	this	issue,	and	counties	created	their	own	
approaches, which, in many instances, have been hampered by funding problems.

B. Committee Findings

1. The courts of each county routinely favor the appointment of a family member to serve 
as guardian of the person. In all instances, however, the courts do not routinely favor the 
appointment of a family member as guardian of the estate when the estate consists of 
substantial assets, unless the proposed guardian of the estate posts a bond. 

2. With regard to the appointment of a family member, courts have been willing to consider 
appointing both immediate family members and non-immediate family members who 
demonstrate that they are willing to take on such a responsibility.

3. If a guardian of the person and/or estate is needed for an alleged incapacitated person 
(“AIP”)	and	there	is	no	family	member	available	or	qualified	to	serve	as	such,	the	various	
counties look to other county organizations, if available. If there is no such organization 
available, the courts have been left to their own creativity to create sources of guardians.

4.	 It	is	even	more	difficult	for	an	institution	such	as	a	nursing	home	or	hospital	filing	a	petition	
to have one of its residents declared incapacitated when there is no established list of available 
and approved persons or entities to serve as guardian of the person from which to select.

C. Committee Recommendations

1. Practices and Procedures

The	Committee,	pursuant	to	its	findings	in	(I)(B),	recommends	as	follows:

a. Guardian of the Person

i. When a guardian of the person is required, the courts should favor the appointment 
of a family member whenever possible. The Committee recommends, however, that 
the term “family member” not be limited to immediate family, but rather, attempts to 
contact other relatives and friends of the IP should be encouraged. In determining who 
should act as guardian, the Committee recommends that the courts be encouraged to 
consult 20 Pa.C.S. § 5461(d)(1) for guidance.1	Specifically,	courts	should	generally	favor	
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an individual designated by the IP as a health care representative who is reasonably 
available	unless	it	determines	that	the	individual	should	be	disqualified	or	the	IP’s	
selection should not otherwise be followed for “cause shown” pursuant to § 5461(e). In 
this event, the court should consult the following hierarchy set forth in § 5461(d)(1) for 
further guidance: 

(i) The spouse, unless an action for divorce is pending, and the adult 
children of the principal who are not the children of the spouse.

(ii) An adult child.

(iii) A parent.

(iv) An adult brother or sister.

(v) An adult grandchild.

(vi) An adult who has knowledge of the principal’s preferences and 
values, including, but not limited to, religious and moral beliefs, to 
assess how the principal would make health care decisions.2 

ii. When family and friends are not a viable option, the Committee recommends that 
each	county	have	a	list	of	individuals	and	agencies	qualified	to	act	as	guardian	of	the	
person, and that their contact information be made available. The list should be created, 
maintained, and expanded as described in (I)(C)(2) below and may include local 
attorneys,	individuals,	private	agencies	(both	for-profit	and	as	non-profit),	and	public	
agencies. 

b. Guardian of the Estate

i. The Committee recommends that when a guardian of the estate is required for an 
individual, the courts should favor the appointment of a family member when the estate 
consists of minimal assets, or when the proposed guardian has the skills and experience 
necessary to manage the estate and is able to obtain a bond or provide other assurance 
of	financial	responsibility.

ii.	 In	all	other	instances,	the	Committee	recommends	that	a	qualified	attorney,	
accountant,	financial	advisor,	institutional	trustee,	individual,	or	agency	be	proposed	as	
the guardian of the estate. Each county should have in place a list of individuals and 
agencies	qualified	to	act	as	guardians	of	the	estate,	and	their	contact	information	should	
be made available. This list should be created, maintained, and expanded as described 
in	(I)(C)(2)	and	may	include	local	attorneys,	individuals,	private	agencies	(both	for-profit	
and	non-profit),	and	public	agencies.	

2. Implementation of Recommendations

a. Recommendations (I)(C)(1)(a)(i) and (b)(i) should be implemented by rule of court.

b.	 The	recommendation	that	lists	of	qualified	guardians	of	the	person	or	estate	be	created	
should be implemented through court rule. Creation of the lists in each county should be as 
follows:

i. Creation	of	the	lists	in	each	county	should	be	coordinated	by	the	Office	of	Elder	
Justice in the Courts (“OEJC”) in conjunction with the local guardianship support agency 
(“GSA”), if one exists and is able to do so. If a GSA is not available or is unwilling 
or unable to assist, the OEJC should work with the local interdisciplinary teams 
recommended in (II)(C)(1)(d). If a local interdisciplinary team has not been created, the 
OEJC and the President Judge of the judicial district (or his/her designee) should create 
the list in conjunction with a work group composed of persons and entities active in 
guardianship matters in the county.
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ii.  Once the list has been created, its maintenance and expansion should be overseen 
by	a	local	non-profit	agency	such	as	a	GSA.	If	such	a	non-profit	agency	is	not	available,	
the list should be overseen by the local interdisciplinary team or, if there is no local 
interdisciplinary team, by the President Judge (or designee) with the assistance of the 
work group described above.

Model Program:

In Lehigh County, the local guardianship support agency, GSA, Inc. (“GSAI”) was created in 2004. 
GSAI accepts court appointments to serve as guardian, provides “guardianship-like” services 
for	decision-impaired	individuals	(e.g.,	serving	as	representative	payee	for	benefits,	helping	with	
housing,	medical,	and	financial	assistance),	supports	and	trains	professional	and	volunteer	staff	
required to perform its functions, provides support to other individuals acting as guardians, and 
accepts	appointments	to	serve	as	other	types	of	fiduciaries	such	as	personal	representatives	and	
special needs trustees. GSAI is funded by a combination of public funds, private donations, and 
fees for some services for clients who can afford to pay.3 

c. The education and training of individuals	and	agencies	qualified	to	act	as	guardian	
should be as recommended in Section (X)(C)(2). 

D. Timing and Impact

	 The	recommendation	to	create	lists	of	qualified	guardians	can	be	enacted	fairly	quickly	and	
should	have	significant	impact	on	improving	the	supply	of	guardians.	The	expansion	of	the	lists,	
as	well	as	the	ongoing	training	and	education	needed	for	these	persons,	will	require	a	significant	
amount	of	time	to	implement,	and	guidelines	should	be	set	forth	by	the	OEJC	that	provide	flexibility	
in both implementation and maintenance.

E. Fiscal Impact

	 The	most	significant	fiscal	impact	of	the	creation	of	guardian	lists	will	be	in	establishing	the	
program	that	will	provide	the	necessary	training	and	education	to	qualify	guardians,	the	fiscal	impact	
of which is discussed in (X)(E)(1). Flexibility in implementing the recommendations set forth in this 
section	may	allow	for	the	utilization	of	existing	resources,	which	could	reduce	the	overall	fiscal	
impact. 

F. Additional Comments

	 Ideally,	each	county	would	have	a	GSA	create	a	list	of	qualified	guardians,	establish	a	volunteer	
guardianship program, and provide training, education, and oversight to augment the list. If, 
this is not feasible in the near future, the OEJC should work with the local interdisciplinary team 
recommended in (II)(C)(1)(d). If there is no local interdisciplinary team, the OEJC and President 
Judge (or his/her designee) should convene a work group consisting of a partnership with the local 
bar association and attorneys routinely coming before the court on guardianship matters, as well 
as existing agencies and/or businesses who currently provide guardianship services, to create an 
available	list	of	qualified	individuals.	Such	a	list	can	be	maintained	and	expanded	over	time.	

II. Powers, Duties and Responsibilities of Guardians

A. Issue Statement

 The Committee was asked to examine whether the lack of clarity, consistency, and 
understanding of the powers, duties, and responsibilities of a guardian affect the quality of 
guardianship services and, if so, to determine what could be done to remedy the situation. 

B. Committee Findings

1. Once an individual is placed under guardianship, there is little guidance beyond basic 
reporting	requirements	as	to	how	a	guardian	should	fulfill	his	or	her	duties	and	responsibilities.	
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2. The guardianship statutes are largely silent on some of the most important duties of the 
guardian.

3. Different Pennsylvania jurisdictions, and even judges within the same judicial district, have 
varying expectations of a guardian’s duties and responsibilities. 

4. Guardian monitoring is weak, if it occurs at all. 

5. Training is not mandated for professional or non-professional guardians. 

6. Non-professional guardians are not adequately advised as to the duties and responsibilities 
of managing the affairs of an IP.

7. There are currently no programs for certifying professional guardians in Pennsylvania as 
there are in some other states.4	A	state	certification	program	would	give	courts	assurance	that	
a	professional	guardian	possesses	sufficient	knowledge	of	Pennsylvania	guardianship	law	and	
procedure.

8.	 The	duties	of	a	guardian	are	interdisciplinary,	requiring	financial	management,	health	care	
coordination,	communication,	conflict	resolution,	medical	decision-making,	and	other	skills.

9. The quality of guardianship services varies widely, placing our most vulnerable citizens at 
great risk. 

10. The Committee recognized and endorsed the preference for limited guardianships 
expressed by the General Assembly in 20 Pa.C.S. § 5512.1(a)(6), which states that the court 
“shall prefer limited guardianship.”5 The Committee found, however, that in reality many limited 
guardianships are impractical and create controversy and confusion. Moreover, there is little, 
if any, education and training for judges or attorneys to allow them to ascertain when a limited 
guardianship would be appropriate under the circumstances and how a limited guardianship 
could be made effective in circumstances where it is appropriate. Lack of judicial education and 
training may be related to greater use of plenary guardianships in situations where a limited 
guardianship would be more appropriate.6 The Committee, therefore, found that education and 
training would advance the General Assembly’s preference for limited guardianships by making 
their use more effective.

11. The Committee found that the National Guardianship Association’s Standards of Practice 
(“NGA Standards”) contain much useful information to guide guardians in their powers 
and duties.7 (See Appendix	A).	Due	to	significant	differences	between	the	NGA	Standards	
and Pennsylvania law and practice, the Committee could not recommend their adoption in 
Pennsylvania	beyond	the	specific	recommendation	in	II(C)(1)(a).	The	Committee,	however,	
found that provisions of the NGA Standards could be incorporated into future education and 
training for guardians to the extent they are consistent with Pennsylvania law and practice.

12. The Committee found that the National Guardianship Association’s Model Code of Ethics for 
Guardians (“Model Code”) contains much useful information to guide guardians in their powers, 
duties, and ethical responsibilities.8 (See Appendix	B).	Due	to	significant	differences	between	
the Model Code and Pennsylvania law and practice, the Committee could not recommend its 
wholesale adoption in Pennsylvania. The Committee, however, found that provisions of the 
Model Code could be incorporated into future education and training for guardians to the extent 
they are consistent with Pennsylvania law and practice.

C. Committee Recommendations

1. Practices and Procedures

a.	 The	Committee,	pursuant	to	its	findings	in	(II)(B)(1)	-	(6)	and	(11),	recommends	the	
following NGA Standards be adopted in Pennsylvania by statute or by court rule as Supreme 
Court recommended best practices.
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NGA Standard 12 – Duties of the Guardian of the Person

I. The guardian shall have the following duties and obligations to the person under 
guardianship unless the order of appointment provides otherwise:

A. To see that the person is living in the most appropriate environment that 
addresses the person’s goals, needs, and preferences.

1.  The guardian shall have a strong priority for home or other community based 
settings, when not inconsistent with the person’s goals and preferences.

2. The guardian shall authorize moving a person to a more restrictive 
environment only after evaluating other medical and health care options and 
making an independent determination that the move is the least restrictive 
alternative at the time, fulfills the current needs of the person and serves the 
overall best interest of the person.

3.  The guardian shall consider the proximity of the setting to those people and 
activities that are important to the person when choosing a residential setting.

4.  At a minimum the guardian shall report to a court before a move to a more 
restrictive residential setting, and the justification for the move.

5.  When the guardian considers involuntary or long-term placement of the 
person in an institutional setting, the bases of the decision shall be to minimize 
the risk of substantial harm to the person, to obtain the most appropriate 
placement possible, and to secure the best treatment for the person.

B.  To ensure that provision is made for the support, care, comfort, health, and 
maintenance of the person.

C.  To make reasonable efforts to secure for the person medical, psychological, 
therapeutic, and social services, training, education, and social and vocational 
opportunities that are appropriate and that will maximize the person’s potential for 
self-reliance and independence.

D.  To keep the affairs of the person confidential, except when it is necessary to 
disclose such affairs for the best interests of the person.

E.  To seek specific judicial authority when a civil commitment, the dissolution of a 
marriage, or another extraordinary circumstance is being addressed.

F.  To file with the court, on a timely basis but not less often than annually, all reports 
required by state statute, regulations, court rule, or the particular court pursuant to 
whose authority the guardian was appointed.

G.  To adhere to the requirements of Standard 17 - Duties of the Guardian of the 
Estate . . . to the extent that the guardian of the person has been authorized by the 
court to manage the person’s property.

H.  To petition the court for limitation or termination of the guardianship when the 
person no longer meets the standard pursuant to which the guardianship was 
imposed, or when there is an effective alternative available.

I. To promptly report to the appropriate authorities abuse, neglect and/or 
exploitation as defined by state statutes.9

NGA Standard 17 – Duties of the Guardian of the Estate

I. The guardian, as a fiduciary, shall manage the financial affairs of the person under 
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guardianship in a way that maximizes the dignity, autonomy, and self-determination of 
the person.

II. When making decisions the guardian shall:

A.  Give priority to the goals, needs and preferences of the person, and

B.  Weigh the costs and benefits to the estate.

III. The guardian shall consider the current wishes, past practices, and reliable evidence 
of likely choices. If substantial harm would result or there is no reliable evidence of likely 
choices, the guardian shall consider the best interests of the person.

IV.  The guardian shall assist and encourage the person to act on his or her own behalf 
and to participate in decisions.

V. The guardian shall use reasonable efforts to provide oversight to any income and 
assets under the control of the person.

VI. The guardian shall, consistent with court order and state statutes, exercise authority 
only as necessitated by the limitations of the person.

VII.  The guardian shall act in a manner above reproach, and his or her actions will be 
open to scrutiny at all times.

VIII. The guardian shall provide competent management of the person’s property and, 
shall supervise all income and disbursements of the estate.

IX.  The guardian shall manage the estate only for the benefit of the person.

X.  The guardian shall keep estate assets safe by keeping accurate records of all 
transactions and be able to fully account for all the assets in the estate.

XI. The guardian shall keep estate money separate from the guardian’s personal money; 
the guardian shall keep the money of individual estates separate unless accurate 
separate accounting exists within the combined accounts.

XII. The guardian shall make claims against others on behalf of the estate as deemed 
in the best interest of the person and shall defend against actions that would result in a 
loss of estate assets.

XIII.  The guardian shall apply state law regarding prudent investment practices, 
including seeking responsible consultation with and delegation to people with 
appropriate expertise when managing the estate.

XIV. The guardian shall employ prudent accounting procedures when managing the 
estate.

XV.  The guardian shall determine if a will exists and obtain a copy to determine how 
to manage estate assets and property.

XVI. The guardian shall obtain and maintain a current understanding of what is 
required and expected of the guardian, statutory and local court rule requirements, and 
necessary filings and reports.

XVII. The guardian shall promptly report to the appropriate authorities abuse, neglect 
and/or exploitation as defined by state statute.10

b. The Committee took no position regarding any of the NGA Standards, other than 12 and 
17, or regarding the Model Code of Ethics. As discussed in (II)(B)(11)&(12), the Standards 
and Model Code contain much useful information to guide guardians in their powers and 
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duties. Although the Committee recommends adoption of only NGA Standards 12 and 17, 
it was not opposed to the use of other provisions of the NGA Standards or the Model Code 
by the OEJC for purposes of education and training of guardians to the extent they are 
consistent with Pennsylvania law and practice.

c.	 The	Committee,	pursuant	to	its	findings	in	(II)(B)(1)	-	(6),	(8)	-	(12),	recommends	that 
training be required for guardians and that training be developed for and made available 
to judges who hear guardianship cases, court administrative staff, attorneys, and others 
involved in guardianship matters. In addition, training for judges and attorneys should be 
developed to allow them to ascertain when a limited guardianship would be appropriate 
under the circumstances and how to make them effective in circumstances where they are 
appropriate.

d.	 The	Committee,	pursuant	to	its	finding	in	(II)(B)(8), recommends that local courts be 
encouraged	to	develop	interdisciplinary	teams	modeled	after	the	Office	of	Children	and	
Families in the Courts’ (“OCFC”) Pennsylvania Children’s Roundtable Initiative pioneered 
by Pennsylvania Supreme Court Justice Max Baer to advise and support guardians and the 
court, based on the following rationale:

i. Several states report that interdisciplinary teams have been critical to implementation 
of successful guardianship reform.

ii. In Pennsylvania, there is precedent in the Children’s Roundtable Initiative system, 
which has successfully implemented dependency court reform. See textbox below for a 
description of the Children’s Roundtable Initiative.

iii. Guardianship and dependency are both interdisciplinary.

iv. Local community-based interdisciplinary advisory groups can link guardians to local 
resources and help the courts to implement guardianship reform recommendations.

Model Program:

The Children’s Roundtable Initiative was pioneered by Justice Max Baer of the Supreme Court of 
Pennsylvania in 2006. The goal of the Children’s Roundtable Initiative is to gather, disseminate, 
and implement best practices by way of a three-tiered statewide communication infrastructure. 

The	first	tier	is	comprised	of	the	local	Children’s	Roundtables	in	each	of	Pennsylvania’s	60	judicial	
districts. The Children’s Roundtables are convened by a judge and consist of supervisory and 
dependency judges, children and youth professionals, county solicitors, child and parent advocates, 
academic experts, and anyone interested in making a positive contribution to the functioning of the 
dependency system at the local level.

The second tier is comprised of eight Leadership Roundtables divided into groups based on size. 
Each Leadership Roundtable is comprised of three members from the Children’s Roundtables within 
its	area.	The	three	members	include	a	dependency	judge,	the	Children	and	Youth	administrator,	
and one additional Children’s Roundtable member. The Leadership Roundtable provides a forum 
for its members to identify, discuss, and share concerns and solutions.

The	 final	 tier	 is	 the	 State	Roundtable	 comprised	 of	 at	 least	 two	members	 of	 each	 Leadership	
Roundtable	and	others	with	specific	expertise	in	child	dependency	matters.	The	State	Roundtable	
addresses	issues	identified	at	Leadership	Roundtable	meetings,	facilitates	intrastate	communication,	
and sets priorities for dependency court improvement efforts. The State Roundtable also stays 
involved in the national dependency reform movement to keep Pennsylvania informed of evolving 
trends and best practices. The State Roundtable also has a number of Workgroups to address 
issues	identified	by	it	as	priorities.11 
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e.	 The	Committee,	pursuant	to	its	findings	in	(II)(B)(1)	-	(6),	recommends	that	the	creation	
of local GSAs be encouraged by the OEJC, and that the GSAs be relied upon to take an 
active role in supporting local guardianship improvement and in implementing education and 
training. Pennsylvania statutes encourage the creation of GSAs.12 

f.	 The	Committee,	pursuant	to	its	finding	in	(II)(B)(7),	recommends	that	the	OEJC,	with	
input	from	experienced	guardians,	develop	a	program	for	the	certification	of	professional	
guardians appropriate to Pennsylvania guardianship law and practice.

2. Implementation of Recommendations

a. Adoption of the NGA Standards recommended in (II)(C)(1)(a) should be implemented as 
follows:

i. To the extent that the recommended NGA standards are consistent with existing 
Pennsylvania statutes, these standards should be adopted as soon as is practicable as 
Supreme Court recommended best practices and disseminated to all judicial districts 
in the Commonwealth. The Committee believes that many of these practices may be 
implemented by court rule.13

ii. Best practices should be adopted through legislation or court rule, as the Advisory 
Council on Elder Justice in the Courts (“Advisory Council”) deems appropriate, to ensure 
statewide continuity among the counties.

iii. To the extent that the NGA Standards recommended in (II)(C)(1)(a) are inconsistent 
with existing Pennsylvania statutes, and to the extent that the Advisory Council deems 
appropriate, Pennsylvania statutes should be made consistent with the recommended 
NGA Standards through proposed legislation as in (II)(C)(2)(a)(iv) immediately below.

iv. The Advisory Council and the OEJC should approach the General Assembly to 
recommend review and adoption of these standards where legislative changes are 
appropriate.

v. These best practices should be presented through training sessions for judges, court 
staff, guardians, attorneys, and others involved in guardianship matters.

b. The recommendation that education and training be required for guardians should be 
implemented by rule of court. The education and training should be implemented as stated 
in (X)(C)(2). 

c. The Supreme Court, through the OEJC, should encourage local courts to develop local 
interdisciplinary teams to advise and support guardians and the court.

d. The Supreme Court, through the OEJC, should encourage local courts to support 
creation of GSAs in their communities. 

e. Training for judges should be implemented as stated in (X)(C)(2)(d).

f. The OEJC, with input from experienced guardians, should develop criteria for the 
certification	of	professional	guardians	appropriate	to	guardianship	law	and	practice	in	the	
Commonwealth of Pennsylvania. 

D. Timing and Impact

1. Incorporation of the NGA Standards recommended in (II)(C)(1)(a) should be initiated 
as soon as is practicable with the understanding that complete adoption of these standards 
will be a multi-phase, multi-year project. Incorporation of these standards promises to raise 
the standard of guardianship services in Pennsylvania, in part, because the courts and the 
guardians will have the same understanding of a guardian’s duties and responsibilities. Such 
standard language will provide consistency and more meaningful consideration.
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2. The timing and impact of the education and training recommendations in (II)(C)(1) should be 
as stated in (X)(D).

3. As soon as is practicable, the OEJC should assemble a working group of experienced 
guardians	to	develop	the	program	for	certification	of	professional	guardians.	The	creation	of	
such a program will have a substantial impact by providing courts with reassurance that all 
professional	guardians	possess	sufficient	knowledge	of	Pennsylvania	guardianship	knowledge	
and practices.

4. Formation of the interdisciplinary teams at the local and state level will help to incorporate 
Task Force recommendations and allow for local input into statewide changes. The OEJC, 
with the participation of local courts, should initiate the formation of the local teams. The OEJC 
should facilitate formation of a state level interdisciplinary team. 

5. Local GSAs should be encouraged and relied upon to assist with the implementation of 
standards and training as soon as is practicable.

a. GSAs can provide another strong tool for implementation of reform.

b. With support from the court and interdisciplinary team members, local GSAs can be 
expected to have a strong impact in implementing proposed reforms given the anticipated 
high volume of guardianships.

c. The Supreme Court through the OEJC should encourage local courts to support the 
formation of such agencies.

E. Fiscal Impact

1. Adoption of the NGA Standards recommended in (II)(C)(1)(a) will require minimal 
financial	commitment,	such	as	disseminating	the	NGA	Standards	to	local	courts	as	best	
practices. Similarly, encouraging passage of the recommended NGA Standards as part of the 
guardianship	statute,	or	as	a	court	rule,	will	have	minimal	fiscal	impact.

2.	 The	fiscal	impact	of	education	and	training	programs	will	be	as	stated	in	(X)(E)(1).

3.	 Development	of	local	interdisciplinary	teams	will	have	limited	fiscal	impact	as	team	members	
will be volunteers. Members attending periodic statewide meetings would incur expenses for 
travel, lodging, and food. There would also have to be some funds available to pay for materials 
and speakers at the local and state levels.

4. Local GSAs should be funded outside the court, for example, by the potential sources of 
funding	identified	in	the	Overarching	Findings	and	Recommendations	of	the	Elder	Law	Task	
Force Concerning Court Administration, Judicial Education, Funding, and Public Awareness. 
Local	courts	should	work	with	interested	non-profits	or	other	interested	parties	to	support	
creation of these agencies. 

	 Regarding	fees	to	finance	these	agencies,	the	Committee	generally	does	not	favor	the	
imposition	of	filing	fees	because	of	their	potential	negative	impact	on	litigants’	right	of	access	to	
the courts, and believes they should only be a last resort. If other funding sources have been 
thoroughly explored, however, and are found to be unavailable, the Committee believes that 
a	graduated	fee	structure,	similar	to	the	approach	used	by	Register	of	Wills’	offices	around	
the	state,	could	impose	a	“filing	fee	surcharge	for	elder	protection”	in	guardianship	cases	
on petitions for adjudication of incapacity and/or inventories based on the amount of assets 
under	guardianship.	In	cases	with	significant	assets,	a	graduated	fee	could	be	imposed.	The	
Committee believes that such an approach would balance the need for funding with litigants’ 
right of access to the courts. The OEJC should be responsible for considering and developing 
the graduated fee structure.
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5.	 Development	of	a	program	for	certification	of	professional	guardians	could	have	significant	
costs. In determining the structure such a program should have, the OEJC and Advisory Council 
should	consider	the	potential	costs	and	develop	a	program	that	is	fiscally	sustainable.

III. Guardian’s Scope of Liability

A. Issue Statement

 The Committee was asked to address the scope of a guardian’s liability. The Committee noted 
that currently there is no mandatory training for guardians regarding their ethical obligations and 
potential liabilities, and, as a consequence, many guardians may be unclear about these issues. 
In addition, there is pending legislation that may alter the liability of a guardian of the person in a 
problematic manner.

B. Committee Findings

1. There is presently no mandatory training for individual guardians on matters of liability and 
ethics. 

2. There is a pending legislative change to 20 Pa.C.S. § 5521(g), Senate Bill 117 of 2013, Pr. 
No. 73 (“Senate Bill 117”),14 that would reduce a non-agency guardian of the person’s liability by 
requiring proof of gross negligence before the guardian can be held liable for his/her actions as 
guardian.

3. To the extent that Senate Bill 117 would lower the standard for liability of a non-agency 
guardian of the person, the Committee found the proposed change to § 5521(g) to be 
problematic for the following reasons:

a. The IP would immediately have less protection.

b. Because the standard of liability would be lowered, the guardian of the person would no 
longer have to act in the best interests of his/her charge; rather, the guardian of the person 
must simply refrain from committing gross negligence.

c.	 The	current	fiduciary	duty	standard	is	not	an	onerous	standard	of	liability	given	the	broad	
powers a guardian of the person is granted.

d. Attracting people who will only serve if they have less responsibility is not in the best 
interests of the IP.

e. Social science experiments with our most vulnerable elders may be ill-advised and be 
accompanied by unintended consequences.

f. If the standard of liability is presumably being lowered to attract potential guardians of 
the person, there is no evidence to support the conclusion that more individuals would serve 
as	guardians	of	the	person	if	only	they	were	not	exposed	to	fiduciary	liability.	

g.	 No	change	would	be	required	and	no	potential	financial	impact	felt	if	the	General	
Assembly would remove this change while the new legislation is still pending. If the pending 
legislation	goes	into	effect,	however,	there	could	be	significant	costs	associated	with	
increased harm done to IPs, who would then be less likely to recover from their guardian of 
the person.

h. In “A Call for Standards: An Overview of the Current Status and Need for Guardianship 
Standards	of	Conduct	and	Code	of	Ethics,”	Karen	E.	Boxx	and	Terry	W.	Hammond	
underscore	the	application	of	fiduciary	law	to	reduce	the	risks	of	delegation.15 There is 
no reason that the standard imposed on a guardian of the person acting under court 
appointment for someone incapable of monitoring their performance should be lower than 
that of agents acting under a power of attorney who are serving voluntarily for persons who 
are often capable of monitoring their performance.
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NOTE:	There	was	a	strong	and	substantial	minority	view	regarding	the	finding	in	(III)(B)(3).	A	significant	
number	of	Task	Force	members	believed	that	where	a	guardian	of	the	person	is	making	difficult	health	
care decisions as an agent of the court, he or she should enjoy the limited immunities in the proposed 
legislation;	otherwise	family	members	might	be	unwilling	to	take	on	such	difficult	responsibilities.	In	
addition,	the	minority	believed	that	the	proposed	legislation	merely	levels	the	playing	field	by	giving	
individual, non-agency guardians of the person the same immunity enjoyed by local government units, 
nonprofit	corporations,	and	GSAs	under	the	current	version	of	§	5521(g).	Finally,	these	members	
concluded that giving limited immunities to individual guardians of the person was analogous to 
statutory immunities currently offered in other contexts.16	Consequently,	a	significant	minority	of	Task	
Force	members	did	not	agree	with	finding	(III)(B)(3)	or	recommendation	(III)(C)(1)(b).	

C. Committee Recommendations

1. Practices and Procedures

a.	 The	Committee,	pursuant	to	its	finding	in	(III)(B)(1),	recommends	some	form	of	
mandatory education and training for individual guardians on matters of liability and ethics.

b.	 The	Committee,	pursuant	to	its	findings	in	(III)(B)(2)	-	(3),	recommends	that	the	proposed	
change to 20 Pa.C.S. § 5521(g) be removed from Senate Bill 117.

2. Implementation of Recommendations

a. Implementation of the requirement that guardians have education and training on 
matters of liability and ethics should be by rule of court. The education and training programs 
themselves should be implemented as stated in (X)(C)(2).

b. The recommendation in (III)(C)(1)(b) above should be communicated by the OEJC to the 
General Assembly as soon as is practicable after the Task Force Report is released.

D. Timing and Impact

1. Development of education and training for guardians on ethics and liability should begin as 
soon as is practicable. The requirement that the training be mandatory can be implemented by 
rule of court once the education and training programs are ready.

2. A copy of the Task Force Report should be delivered to the General Assembly as soon as is 
practicable following its release, to communicate the Committee’s recommendation regarding 
the amendment to 20 Pa.C.S. § 5521(g).

E. Fiscal Impact

1.	 The	fiscal	impact	of	the	education	and	training	recommended	in	(III)(C)(1)(a)	will	be	as	
stated in (X)(E)(1).

2. Recommendation (III)(C)(1)(b) regarding the amendment to 20 Pa.C.S. § 5521(g) will have 
no	fiscal	impact.

IV. Qualifications and Screening of Guardians

A. Issue Statement

	 The	Committee	addressed	the	statutory	qualifications,	if	any,	for	guardians	in	Pennsylvania,	as	
well as whether screening or training of a guardian is required.

B. Committee Findings

1.	 Pursuant	to	20	Pa.C.S.	§	5511(f),	“[t]he	court	may	appoint	as	guardian	any	qualified	
individual,	a	corporate	fiduciary,	a	nonprofit	corporation,	a	guardianship	support	agency	under	
Subchapter F (relating to guardianship support) or a county agency.” Section 5511 (f) further 
states that: “The court shall not appoint a person or entity providing residential services for a 
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fee	to	the	incapacitated	person	or	any	other	person	whose	interests	conflict	with	those	of	the	
incapacitated person.” 17 

2.	 Section	5511(f)	does	not,	however,	define	what	constitutes	a	“qualified”	individual.	In	
addition, while § 5511(e)	requires	that	the	“qualifications”	of	the	proposed	guardian	be	set	forth	
in	the	guardianship	petition,	there	are	no	mandated	qualifications	in	the	statute,	and	presumably	
any individual over age 18 would qualify, provided there is no interest adverse to the IP.18 The 
statute does not require that a guardian have a minimum education level or prior experience. 
Moreover,	the	statute	does	not	require	that	proposed	guardians	be	certified	by	the	state	or	a	
national guardianship organization or that the guardian be licensed or required to attend any 
training before being appointed. The statute also does not require a proposed guardian to 
undergo	any	specified	screening	process	before	being	appointed.

3.	 No	uniform	practice	is	followed	in	the	counties	with	respect	to	minimum	qualifications	of	
guardians or the screening mechanism employed by the courts. In most counties, it is left to the 
sole	discretion	of	the	presiding	judge	to	determine	on	a	case-by-case	basis	the	qualifications	
of the proposed guardian. The screening, if any, typically takes place on the day of the hearing 
when the judge has the opportunity to question the proposed guardian. The Committee found, 
however, that in several counties, administrative or judicial staff conducts criminal and/or civil 
background checks on proposed guardians, but this procedure was not mandated by any 
local court rules governing guardianship practice and may not be consistently followed in each 
guardianship case.

4. The National Probate Court Standards recommend that courts consider a variety of factors 
in	assessing	a	prospective	guardian’s	qualifications	to	serve,	including	familiarity	with	health	
care	decision-making,	residential	placements,	and	social	services	benefits,	as	well	as	the	
guardian’s	access	to	qualified	legal,	financial,	and	health	care	experts	to	assist	the	guardian	in	
his or her decision making.19 

5. As discussed in Section V below, the decision whether to require a bond is at the discretion 
of the presiding judge. The Committee believes that this approach should be maintained but 
finds	that	in	situations	where	a	bond	is	not	required,	the	proposed	guardian	should	submit	a	
credit report as stated in (IV)(C)(1)(b).

6.	 The	Committee	finds	that	there	is	not	currently	a	requirement	that	a	court	determine	whether	
a prospective guardian has the willingness and ability to visit with the AIP on a regular basis and 
be available at all times to confer with the AIP’s physicians, nurses, and other care providers.

C. Committee Recommendations

1. Practices and Procedures

a.	 The	Committee,	pursuant	to	its	findings	in	(IV)(B)(2)	-	(3),	recommends	that all individual 
guardians, family and professional, be required to undergo criminal background checks 
similar to those used in foster care and adoption cases, i.e., a Pennsylvania State Police 
criminal record check and a Federal Bureau of Investigation (“FBI”) clearance check. 

b.	 The	Committee,	pursuant	to	its	findings	in	(IV)(B)(5), recommends that in all 
guardianship matters where the court does not require a bond, the proposed guardian 
should be required to submit a current credit report. This requirement should be an ongoing 
one and, after appointment, the guardian should be required to supply a current credit report 
each year together with the annual report. The guardian’s credit reports should be kept 
confidential	and	not	be	publicly	available.	For	good	cause	shown,	the	court	may	waive	the	
requirement of a credit report. If the court waives the requirement of a credit report, however, 
it	should	still	require	an	assurance	of	financial	responsibility	as	recommended	in	(V)(C)(1)
(d). 

c.	 The	Committee,	pursuant	to	its	findings	in	(IV)(B),	recommends	that, in addition to not 
having any interest adverse to the AIP, the proposed guardian should have the willingness 
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and ability to visit with the AIP on a regular basis and be available at all times to confer 
with the AIP’s physicians, nurses, and other care providers. Ideally, the proposed guardian 
should have some education and/or experience in guardianship or in providing services 
to	elders	or	the	disabled.	In	lieu	of	adopting	specific	requirements	concerning	minimum	
education and/or experience for all guardians, the Committee believes that the goal of 
assuring	that	qualified	guardians	are	appointed	would	similarly	be	met	by	mandating	that	all	
guardians undergo training before assuming their duties. 

2. Implementation of Recommendations

 In order to ensure statewide uniformity, these recommendations should be implemented 
by appropriate changes to the Supreme Court Orphans’ Court Procedural Rules.20 All local 
courts	would	therefore	be	required	to	follow	the	same	procedures	regarding	qualifications	and	
screening of proposed guardians (i.e., criminal and civil background searches and mandatory 
training). Implementation of the education and training should be as stated in (X)(C)(2). 

D. Timing and Impact

 While the Committee believes that the above recommendations could theoretically be 
implemented immediately, since it is recommended that the changes be implemented via rule 
changes,	sufficient	time	will	be	required	to	allow	the	Orphans’	Court	Procedural	Rules	Committee	
to meet, adopt pertinent rules, and comply with all relevant rule-making requirements. The 
recommendation	should	significantly	increase	protection	of	IPs.	The	timing	and	impact	of	the	
education and training component in (IV)(C)(1)(c) will be as stated in (X)(D).

E. Fiscal Impact

 Additional costs would be incurred for criminal background searches and/or credit reports. The 
cost of credit reports should be negligible as consumers are entitled to a certain number of free 
credit	reports	per	year.	The	fiscal	impact	of	the	education	and	training	programs	is	as	stated	in	(X)
(E)(1). 

V. Bonding of Guardians

A. Issue Statement

 The Committee addressed the question of whether current law concerning bonding of guardians 
is adequate or needs to be changed. Current law gives the presiding judge discretion to decide 
whether to require that a bond be posted. There is pending legislation, Senate Bill 117, that would 
affect bonding requirements.21 The Committee addressed the question of whether the proposed 
legislation is advisable and whether, in the absence of requiring a bond, the presiding judge should 
require	some	other	form	of	financial	assurance.	

B. Committee Findings

1. A proposed statute, 20 Pa.C.S. § 5515.3 in Senate Bill 117 would require a bond be set for 
every guardian of an estate.22	Specifically,	the	proposed	legislation	would	initially	remove	the	
court’s discretion to set a bond but reserve discretion to waive the bond requirement if there is 
“cause shown.”23

2. The Committee cannot recommend proposed new § 5515.3 without	additional	clarification	
as described in (V)(C)(1).

3. The Committee does not believe that a bond should be mandated for guardians of the estate 
in all cases but rather that the decision as to whether or not to require a bond should remain at 
the court’s discretion, except that no bond should be required if the prospective guardian is a 
bank or trust company. 

4. The Committee found, however, that the court should require in all cases an assurance of 
financial	responsibility.	
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5. The Committee found that online bonding services may help alleviate access to bond 
issues.

C. Recommendations

1. Practices and Procedures

a.	 The	Committee,	pursuant	to	its	findings	in	(V)(B)(1)	-	(2)	above,	recommends	that	the	
General Assembly provide guidance as to what factors the courts should consider regarding 
“cause shown” and whether such determinations of “cause shown” are appealable.

b.	 The	Committee,	pursuant	to	its	finding	(V)(B)(3),	further	recommends	that the General 
Assembly should set a minimum total value for an estate before making a bond mandatory 
in every situation for the following reasons:

i. While bonding may be the best way to prevent a guardian from misappropriating 
the funds of an IP, it must be recognized that most bonding companies have minimum 
amounts below which they will not provide bonding services.

ii. Bonding companies require credit checks, and mandatory bonds may eliminate a 
large percentage of potential guardians, which could also lead to a problem in recruiting 
new guardians and retaining current guardians.

iii. Bonding companies may not want to provide bonding services if the standard of 
liability of guardians is lowered by the proposed changes to 20 Pa.C.S. § 5521(g), which 
are also proposed in Senate Bill 117. (See III. Guardians Scope of Liability).

c.	 The	Committee,	pursuant	to	its	finding	(V)(B)(3),	recommends	that	the	decision	whether	
to require a bond when a guardian of the estate is appointed should remain at the discretion 
of the court.

d.	 The	Committee,	pursuant	to	its	finding	(V)(B)(4),	further	recommends	that	in	all	cases	
where a guardian of the estate is appointed, the court should require an assurance of 
financial	responsibility.	To	that	end,	legislative	authorization	is	necessary	to	allow	for	the	
acceptance	of	forms	of	financial	security	for	guardians	other	than	bonds.	The	submission	
of	an	assurance	of	financial	responsibility	does	not	eliminate	the	need	for	the	proposed	
guardian to provide a credit report as recommended in (IV)(C)(1)(b) unless the court waives 
that requirement. 

e.	 The	Committee,	pursuant	to	its	finding	(V)(B)(5),	recommends	that	courts,	particularly	
those in counties with limited access to bonding sources, consider online bonding as an 
alternative, providing that the online bonding companies are on the list of approved sureties.

2. Implementation of Recommendations

 The recommendations in (V)(C)(1)(a) – (d) should be communicated to the General 
Assembly by the OEJC as soon as is practicable after the Task Force Report is released. In 
addition, the OEJC should work with the General Assembly to draft legislation which would grant 
the authorization in recommendation (V)(C)(1)(d). The recommendation that courts consider 
online bonding should be communicated by the OEJC to the courts. 

D. Timing and Impact

 The recommendations can be implemented as soon as is practicable after the release of 
the Task Force Report. The OEJC can begin working with the General Assembly as soon as is 
practicable following its creation. The impact of keeping bonding at the discretion of the court should 
be	minimal	as	it	retains	the	existing	status	quo.	The	impact	of	allowing	assurances	of	financial	
responsibility	in	lieu	of	a	bond	presumably	could	be	significant	as	it	may	allow	individuals	who	could	
not otherwise serve as guardians because they could not obtain a bond to do so while at the same 
time offering protection to IPs.
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E. Fiscal Impact

	 The	recommendations	in	this	section	should	have	little	or	no	fiscal	impact.

VI. Retention of Guardians

A. Issue Statement

 The Committee explored the question of how best to retain guardians and what sort of 
incentives	or	benefits	could	be	offered	to	induce	guardians	to	continue	to	serve.

B. Committee Findings

1. Retention of guardians is one of the primary concerns of guardianship policy around the 
country. A survey of Area Agencies on Aging (“AAAs”) conducted by the Working Group on 
Guardianships of the Joint State Government Commission (“JSGC”) found that 84.1 percent 
of responding AAAs stated that current guardianship programs and services will not be able to 
meet future need.24 As is often the case, funding will be the main problem in this area.

2. The Committee found that providing	financial	and/or	other	types	of	benefits	or	incentives	to	
guardians could result in higher retention rates.

C. Recommendations

1. Practices and Procedures

	 In	order	to	retain	existing	guardians,	the	Committee,	pursuant	to	its	findings	in	(VI)(B)	above,	
recommends consideration of the following: 

a. Identifying funding sources, such as the state lottery, to develop guardianship support 
services; 

b. Providing continuing legal education (“CLE”) credit for pro bono service to attorneys who 
provide guardianship services; 

c. Providing small tax deductions to guardians for certain guardianship expenses;

d. Equipping and assisting local agencies to develop methods to retain guardians; 

e. Assisting agencies handle a greater number of guardianships rather than relying on ill-
equipped family members;

f. Encouraging and expanding the use of GSAs which are already favored under 
Pennsylvania law;

g. Providing free training for non-attorney guardians to show them how, what, and when to 
file	required	guardianship	documents;

h. Limiting appointment to a guardianship of the person for some to avoid potential intra-
familial	disagreements	as	well	as	any	financial	responsibility	of	a	potential	guardian;

i. Placing “how to” videos online to answer questions and provide more detailed 
instructions	for	the	completion	of	guardianship	tasks	such	as	filing	reports	and	inventories;	
and

j. Strongly encouraging a dialogue with representatives of federal agencies that administer 
representative-payment	and	fiduciary	programs	such	as,	but	not	limited	to,	Social	Security	
Administration (“SSA”), Department of Veterans Affairs (“VA”), the Railroad Retirement 
Board	(“RRB”),	and	the	Office	of	Personnel	Management	(“OPM”)	to	develop	training	for	
guardians	regarding	the	management	of	an	IP’s	benefits.
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2. Implementation of Recommendations

a. The recommendations in (VI)(C)(1)(g),(i) and (j) should be implemented as stated in (X)
(C)(2).

b. The recommendations in (VI)(C)(1)(a) and (c) should be studied by the Advisory Council 
and the OEJC which should determine how best to implement them.

c. The recommendations in (VI)(C)(1)(d)–(f) should be implemented by the OEJC.

d. The recommendations in (VI)(C)(1)(b) and (h) should be implemented by rule of court.

D. Timing and Impact

 Most of the recommended changes will have to be implemented over time but will likely have a 
significant	impact,	since	retention	is	one	of	the	most	important	aspects	of	guardianship	policy.

E. Fiscal Impact

	 Some	of	the	recommended	changes	will	require	significant	fiscal	resources,	e.g.,	funding	local	
agencies,	and	providing	training	and	CLEs,	etc.	The	fiscal	impact	of	funding	local	agencies	is	as	
stated	in	(II)(E)(4).	The	fiscal	impact	of	education	and	training	programs	is	as	stated	in	(X)(E)(1).	

VII. Right to Appointed Counsel

A.  Issue Statement

 The Committee addressed the question of whether all AIPs should have appointed counsel or, 
if	the	current	statutory	case-by-case	“appropriateness”	standard	continues,	whether	specific	criteria	
should be adopted to determine when appointment of counsel is appropriate. If counsel is appointed 
in all cases, how will they be paid? 

B.  Committee Findings

1. Current Pennsylvania law invokes a case-by-case “appropriateness” standard, but there 
is no statutory requirement for counsel on behalf of an AIP in all cases and no guidance as to 
circumstances making appointment of counsel appropriate: 

Petitioner shall be required to notify the court at least seven days prior to 
the hearing if counsel has not been retained by or on behalf of the alleged 
incapacitated person. In appropriate cases, counsel shall be appointed 
to represent the alleged incapacitated person in any matter for which 
counsel has not been retained by or on behalf of that individual.25

2. The petitioner’s attorney typically bears the responsibility of determining whether to 
recommend appointment of counsel for a Pennsylvania guardianship respondent. 

3. In Pennsylvania, appointed counsel for the AIP is paid for by the AIP or where the AIP has 
insufficient	assets,	by	the	Commonwealth:	

If the alleged incapacitated person is unable to pay for counsel or for the 
evaluation, the court shall order the county to pay these costs. These 
costs	shall	be	reimbursed	by	the	Commonwealth	in	the	following	fiscal	
year.26

4. The National Probate Court Standards recommend a case-by-case appropriateness 
standard, but assume that an independent court visitor will meet with the respondent and 
evaluate whether appointment is appropriate.27 

5. The Uniform Guardianship and Protective Proceedings Act of 199728 proposes two separate 
options for counsel: (1) independent court visitor, similar to that recommended in the National 
Probate Court Standards; or (2) appointment of counsel in every case. 
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6. Some jurisdictions appoint counsel for a guardianship respondent in every case where the 
respondent has not retained private counsel.

7. Pennsylvania is a leader in the national movement to address the “civil justice gap,” which 
includes discussion of a potential civil right to counsel in areas of basic human need. Chief 
Justice Ronald D. Castille, Honorary Chair of the Pennsylvania Civil Legal Justice Coalition, 
remarked at a May 23, 2013 hearing of the Senate Judiciary Committee: “The unfortunate and 
often tragic fact is that many Pennsylvanians face formidable legal situations in our civil courts 
where those citizens may face dire consequences as the result of a civil legal matter that can 
greatly impact their lives or their futures. The vast majority of those citizens are left to fend for 
themselves in an unfamiliar courtroom without legal representation.”29 The Chief Justice further 
remarked that the Commonwealth should treat civil legal services for indigent individuals, 
families, and elders as an important government service.30

8. Requiring an AIP to have counsel in all proceedings involving a determination of capacity 
is consistent with the Chief Justice’s remarks above. If the AIP does not have his or her own 
counsel, then counsel should be appointed.

C. Committee Recommendations

1. Practices and Procedures

a.	 The	Committee,	pursuant	to	its	findings	in	(VII)(B)(7)	-	(8),	recommends	that	in	all	cases	
where the AIP does not have private counsel, counsel should be appointed.

b.	 The	Committee,	pursuant	to	its	findings	in	(VII)(B)(1)	-	(2),	also	recommends	that	the	
Orphans’ Court Procedural Rules be amended to require counsel for an AIP to enter his 
or her appearance as soon as possible to allow the court to quickly identify when counsel 
needs to be appointed.

c.	 The	Committee,	pursuant	to	its	findings	in	(VII)(B)(3),	(7)	-	(8),	recommends	that counsel 
fees	be	paid	by	the	AIP	whenever	possible	and,	if	resources	are	insufficient,	then	by	the	
Commonwealth as under the existing approach. 

2. Implementation of Recommendations

a. The Orphans’ Court Procedural Rules should be amended to require counsel in all 
petitions for appointment of a guardian as recommended in (VII)(C)(1) above.

b. The Orphans’ Court Procedural Rules should be amended to require private counsel 
to enter their appearance so that the court may quickly ascertain whether court appointed 
counsel is necessary. 

D. Timing and Impact

1. The Orphans’ Court Procedural Rules should be amended as soon as is practicable 
following release of this Report.

2. The impact of the proposed recommendations should be immediate in protecting the rights 
of AIPs.

E. Fiscal Impact

1. Funding for counsel for AIPs whose estates cannot cover the cost of counsel will be 
required. 

2. It is unclear if the existing funding system of 20 Pa.C.S. § 5511(c) (see (VII)(B)(3)) will be 
sufficient	to	cover	this	cost.

3.	 If	the	existing	funding	system	proves	to	be	insufficient,	the	OEJC	should	explore	funding	
sources for the recommendations in this section.

G
U

A
R

D
IA

N
S

 A
N

D
 C

O
U

N
S

E
L

 C
O

M
M

IT
T

E
E

 R
E

P
O

R
T



50

VIII. Role of Counsel

A. Issue Statement

 The Committee was asked to address the role of counsel in guardianship matters. The role of 
counsel, both during hearings on capacity and after a guardian is appointed, is confusing. Should 
counsel for a respondent be a zealous advocate for the respondent’s stated position, or should 
counsel exercise his or her own judgment in pursuit of the respondent’s best interests? Does 
petitioner’s counsel have a heightened responsibility because the respondent allegedly lacks 
capacity? Given the potential risk to vulnerable persons, is training and guidance on the role of 
counsel necessary? 

B. Committee Findings

1. Roles of counsel: There are at least six different roles that attorneys assume with regard to 
proceedings	involving	determinations	of	capacity,	some	of	which	need	clarification,	including:	

a. Representation of diminished capacity client 

The Pennsylvania Rules of Professional Conduct provide excellent and adequate 
guidance.31 To the extent reasonably possible, the attorney should maintain a normal client-
attorney relationship, but if the attorney reasonably believes that the client has diminished 
capacity,	is	at	risk	of	substantial	physical,	financial,	or	other	harm	unless	action	is	taken	
and cannot adequately act in the client’s own interest, the attorney may take reasonably 
necessary protective action. This rule is a national standard for conduct of attorneys, based 
on the American Bar Association’s Model Rules of Professional Conduct.32

b. Representation of respondent during proceedings to adjudicate incapacity 

The attorney must balance both best interests and zealous advocacy. Pa.R. Prof’l Conduct 
1.14, including comments, provides an excellent roadmap for the appropriate application of 
each standard.33

c. Representation of guardianship respondent after adjudication

Following adjudication of incapacity, the role of the attorney retained or appointed to 
represent a respondent during guardianship proceedings is unclear. Generally, no 
withdrawal	as	counsel	is	filed.	It	is	not	clear	whether	appointed	or	retained	counsel	should	
continue to represent the respondent after appointment of a guardian.

d. Representation of petitioner in incapacity proceedings

Petitioner’s counsel has a heightened responsibility, different from when the respondent is 
presumed to have capacity. Pennsylvania’s current guardianship statute directs petitioner’s 
counsel to request that the court appoint counsel for the person with diminished capacity, if 
appropriate, and provide notice in a manner most likely to be understood given the nature 
and extent of the guardianship respondent’s diminished capacity.34 In proceedings involving 
a determination of capacity, even the petitioner’s attorney has a duty to protect the best 
interests of the respondent. 

e. Representation of the guardian 

There	is	little	guidance	in	Pennsylvania	statutes,	court	rules,	or	case	law	to	define	the	role	of	
counsel for a guardian. 

f. Attorney serving as guardian

Guardianship services vary substantially according to the needs of the individual IP. While 
some courts prefer to appoint attorneys as guardians, the work of a guardian is different 
from the typical work of an attorney. Attorneys who serve as guardians must ensure that 
non-legal needs of the guardianship client are addressed. 
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C. Committee Recommendations

1. Practices and Procedures

	 The	Committee,	pursuant	to	its	findings	in	(VIII)(B),	recommends:

a.	 Discussions	among	attorneys	and	judges	to	better	define	the	roles	of	counsel	should	be	
encouraged. The Pennsylvania Bar Association (“PBA”) and local bar associations should be 
invited to participate in these discussions at the state and local levels. 

b. Attorneys serving as guardians should complete the same training and other 
requirements	as	professional	guardians,	unless	the	court	specifically	waives	that	obligation.	
CLE credit, including ethics credit, should be available to attorneys for this training. 

c. Support, advice, and ethical counsel for attorneys wanting to assume any of the above 
roles should be available through either the PBA, local bar association, the local AAA, or 
GSA. 

d.	 Attorneys	serving	in	any	of	the	roles	above	should	have	an	affirmative	responsibility	
to clarify to the client, the court, and all other interested parties the role or roles counsel is 
assuming.	Specifically,	counsel	should	be	required	to	have	a	letter	of	engagement	stating	
who is being represented and describing counsel’s role, and counsel should restate this role 
to the court when entering an appearance with the court. 

e. Where the court appoints counsel to represent an AIP, the court should indicate whether, 
except for pursuing rights of appeal, counsel for the AIP is discharged or is to continue 
representing the person now under guardianship in the event the petition is granted and a 
guardian is appointed. 

f. Model language, pertaining to the retention or discharge of counsel, should be developed 
and	inserted	into	a	final	decree	of	incapacity	and	appointment	of	a	guardian.	

g. Guardians and IPs should have access to legal counsel for consultation following 
adjudication. 

2. Implementation of Recommendations

The foregoing recommendations should be implemented as follows. 

a.	 The	OEJC	should	encourage	discussions	among	attorneys	and	judges	to	better	define	
the roles of counsel. The PBA and local bar associations should be invited to participate in 
these discussions at the state and local levels. 

b. The requirement of attorney training should be implemented by rule of court and/or 
disciplinary rules, as appropriate. The training sessions themselves should be developed as 
stated in (X)(C)(2).

c. The OEJC should work with the PBA, local bar associations, local AAAs, and GSAs 
to ensure that at least one of these entities is available in each county to provide support, 
advice,	and	ethical	guidance	for	attorneys	wanting	to	assume	any	of	the	roles	identified	in	
(VIII)(B). 

d.	 The	requirement	that	attorneys	serving	in	any	of	the	roles	above	have	an	affirmative	
responsibility to clarify his/her role should be implemented by rule of court and/or disciplinary 
rule, as appropriate. 

e. The requirement that a court appointing counsel indicate whether, except for pursuing 
rights of appeal, counsel for the AIP is discharged or is to continue representing the person 
now under guardianship in the event the petition is granted and a guardian is appointed, 
should be implemented by rule of court. 
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f. The Orphans’ Court Procedural Rules Committee should develop model language, 
pertaining	to	the	retention	or	discharge	of	counsel,	which	can	be	inserted	into	a	final	decree	
or adjudication of incapacity and appointment of a guardian. 

g. The recommendation that guardians and IPs have access to legal counsel for 
consultation following adjudication should be implemented by rule of court.

D. Timing and Impact

1. The OEJC should commence implementation of recommendations (VIII)(C)(1)(a) and (c) as 
soon as is practicable after the release of this Report. 

2. The OEJC should consult with the PBA and local bar associations as soon as is practicable 
after the release of this Report.

3. The OEJC should communicate with the Supreme Court regarding requested directions 
to the appropriate rules committees regarding proposed rules changes in (VIII)(C)(2)(d)-(g) as 
soon as is practicable after the release of this Report.

E. Fiscal Impact

	 The	fiscal	burden	of	implementing	these	recommendations	is	limited	to	the	administrative	
costs	of	developing	the	recommended	education	and	training.	The	fiscal	impact	of	developing	the	
education and training will be as stated in (X)(E)(1).

IX. Guardian and Counsel Fees

A. Issue Statement

 The Committee was asked to address the issue of guardian and counsel fees and to determine 
what improvements could be made. Reasonable compensation — or lack thereof — is tied to 
retention of good guardians, the quality of guardianship services, and premature placement of 
persons under guardianship in nursing homes. The Committee also addressed what can be done 
regarding Pennsylvania’s current fee standard to strengthen the quality of guardianship services, to 
allow for more effective monitoring of guardians, and to reduce fee disputes. 

B. Committee Findings

1. Although the guardianship statutes are silent on the matter of guardian fees, a review of 
case law shows that Pennsylvania, like most other states, compensates guardians based on 
each trial judge’s assessment of what constitutes “reasonable” compensation.35 

2. Some jurisdictions have established fees based on either a percentage of the estate assets 
or an hourly rate for services performed.36 

3. Setting fees based on a percentage of assets is easier to evaluate and calculate. This 
approach, however, has been criticized as unfair where there is a large estate and the services 
provided are routine and few.37 Moreover, basing fees on assets also could be unnecessarily 
unfair to those with small estates having a need for intensive services and an asset, such as a 
house that could be sold to retroactively pay for those intensive guardianship services. Basing 
fees on the gross estate could have a chilling effect by encouraging a guardian to move the 
person living in a community into a nursing home. 

4. Some jurisdictions periodically set an hourly rate for guardianship services. The hourly rate 
is based on a local survey or on the recommendation of a work group. Additional guidance as 
to whether certain items are billable, i.e., travel, faxes, etc., is also included. The rates reward 
additional years of experience.38 

5. The Third National Guardianship Summit Standards and Recommendations § 3.1 - 3.839 
state that guardians are entitled to reasonable compensation for their services and support 
a fee determined by a weighing of factors. Pennsylvania’s approach is similar, but the 
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factors generally relied upon in Pennsylvania pertain to all estates and are not restricted to 
guardianship matters. 

6. Some jurisdictions include time expectations or time caps in the fee schedule. For example, 
in Florida’s Thirteenth Judicial Circuit, the court anticipates that each guardian will visit each IP 
monthly, the guardian will accompany the IP to non-routine doctor’s appointments, will spend up 
to two hours a month on bill paying, will spend up to two and one half hours per month shopping 
for an IP who lives in the community or up to one hour per month shopping for a nursing home 
resident, and provide up to one hour a month of clerical work.40 

7. Arizona’s Supreme Court Committee on Improving Judicial Oversight and Processing of 
Probate Matters encourages each guardian to disclose fees soon after appointment to reduce 
“sticker shock” when fees are requested later.41

8. A recent survey found that guardian fees charged in Pennsylvania vary from $0 per hour to 
$160 per hour.42 Individual courts’ determinations of what is reasonable vary as widely as the 
type of fees charged.

9.	 Family	members	who	serve	as	guardians	do	so	at	considerable	personal	financial	and	
emotional cost, and compensation for this time and effort should be awarded where possible 
and appropriate. 

10. Professionalization of guardians in Pennsylvania will improve the quality of services, set 
clear standards and expectations, and better facilitate monitoring. 

11. Reasonable, predictable and documented fees are a prerequisite to professionalizing the 
field	of	guardianship	and	are	likely	to	reduce	the	number	of	fee	disputes.	

12. A public funding mechanism (e.g., public guardianship program) could help to ensure 
reasonable fees. 

13. GSAs, allowed under current Pennsylvania law, could provide a mechanism for securing 
charitable support to pay reasonable fees for guardianship services and other guardianship 
support services such as training, managing volunteers, and community outreach regarding 
guardianship prevention. 

C. Committee Recommendations

1. Practices and Procedures

a.	 The	Committee,	pursuant	to	its	findings	in	(IX)(B),	recommends	that	a	fee	schedule	
be developed and offered to local courts as a model uniform court rule by the OEJC 
with the help of a working group composed of guardianship stakeholders, preferably the 
guardianship advisory system.43 

b.	 The	Committee,	pursuant	to	its	findings	in	(IX)(B), recommends that the fee schedule 
establish	reasonable	amounts	of	time	which	may	be	spent	on	specific	guardianship	tasks.	

c.	 The	Committee,	pursuant	to	its	findings	in	(IX)(B),	recommends	that	the	fee	schedule	
should be presumed “reasonable,” although the court should be permitted to adjust fees 
upward or downward based upon special circumstances. 

d.	 The	Committee,	pursuant	to	its	findings	in	(IX)(B)(5),	recommends	that	where	a	judge	
deviates from the fee schedule, an explanation should be provided, as advocated in the 
Third National Guardianship Summit Recommendations § 3.6.44 

e.	 The	Committee,	pursuant	to	its	findings	in	(IX)(B),	recommends	that	assets	of	the	IP	be	
used for the purpose of maintaining the best possible quality of life for the IP. 
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f.	 The	Committee,	pursuant	to	its	finding	in	(IX)(B)(5),	recommends	that	the	Third	National	
Guardianship Summit Standards and Recommendations §§ 3.1 - 3.8, pertaining to fees, 
should be adopted in the State of Pennsylvania, to the extent appropriate.45 

g.	 The	Committee,	pursuant	to	its	finding	in	(IX)(B)(12),	recommends	that	a	fund	be	
established to pay for guardianship services for those with limited resources.

h.	 The	Committee,	pursuant	to	its	finding	in	(IX)(B)(11),	recommends	that	fee	disputes	be	
resolved	in	a	timely,	efficient	manner.

2. Implementation of Recommendations

a. The OEJC should supervise the implementation of the recommendations in this section. 

b. A fee schedule should be developed by the OEJC with the help of a working group 
composed of guardianship stakeholders. 

c. Annual reports of guardians of the estate should include guardian fees, and their method 
of computation. This information should be forwarded to and compiled by the Administrative 
Office	of	Pennsylvania	Courts	(“AOPC”)	for	analysis	and	use	in	clarifying	what	constitutes	
reasonable guardian fees in a manner to be determined by the OEJC. 

d. The OEJC should work with local courts and other stakeholders to develop GSAs as 
permitted by current law. 

e. The Advisory Council and the OEJC should explore the feasibility of asking the General 
Assembly to establish a fund to pay for guardianship services for those with limited available 
resources.

f. The recommendations in (IX)(C)(1)(a)-(e) and (h) should be implemented by rule of 
court.

g. The Advisory Council and the OEJC should study the Third National Guardianship 
Summit Standards and Recommendations §§ 3.1 – 3.8 and determine to what extent — 
and, if so, in what manner — these should be adopted in Pennsylvania.46

D. Timing and Impact

1. The fee schedule should be developed and provided to local courts as soon as is practicable 
following the release of this Report. The fee schedule should be reviewed and updated by the 
OEJC in alternate years.

2.	 The	impact	of	the	creation	of	the	fee	schedule	should	be	significant	by	strengthening	the	
quality of guardianship services, helping to retain guardians, allowing better monitoring of 
guardians and reducing fee disputes. Ensuring reasonable fees will also improve the quality of 
guardianship services, including allowing IPs to age in place.

E. Fiscal Impact

1.	 The	fiscal	impact	of	developing	a	fee	schedule	will	be	limited	to	the	costs	of	convening	a	
working group to develop the fee schedule, to distribution of the fee schedule, and to advocating 
for implementation of the schedule. 

2. Ensuring reasonable fees will improve the quality of guardianship services, including 
allowing	IPs	to	age	in	place.	Aging	in	place	will	save	taxpayers	significant	amounts	of	money	
because community-based services are less costly to the Commonwealth than skilled nursing 
home services. 
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X. Guardianship Education and Training for Judges, Court Staff,  
Guardians, Attorneys, and Others

A. Issue Statement

 The Committee was asked to consider whether current education and training for judges, court 
staff, guardians, attorneys, and others interested in guardianship matters is adequate and, if not, 
how it can be improved.

B. Committee Findings

1. As described in (II)(B), there is little guidance for guardians, judges, court staff, attorneys, 
and others on the powers, duties, and responsibilities of guardians.

2. Moreover, as found in (IV)(B)(2), 20 Pa.C.S. § 5511(f)47	does	not	define	what	constitutes	
a	“qualified”	individual.	The	statute	also	does	not	require	a	proposed	guardian	to	undergo	any	
specific	screening	process	before	being	appointed.	

3. As found in (II)(B)(10), the lack of training for judges and attorneys on limited guardianships 
may result in such guardianships being under-utilized and thus less effective. 

4. The appointment of an emergency guardian pursuant to 20 Pa.C.S. § 5513 is useful, 
particularly	in	situations	of	suspected	financial	exploitation.48 There is, however, little or no 
training for judges on the proper use of emergency guardianships, especially the need to 
appoint an emergency guardian of the estate, as well as review and supervise any outstanding 
powers	of	attorney	in	situations	of	suspected	financial	exploitation.	In	addition,	there	is	currently	
no	training	for	financial	institutions	on	how	to	deal	with	an	emergency	guardianship.	Education	
and	training	for	judges	and	financial	institutions	on	emergency	guardianships	would	rectify	this	
situation. 

5. The Committee found that there is little or no coordination between Pennsylvania’s courts 
and	agencies	that	administer	representative-payment	or	fiduciary	programs	such	as	the	SSA,	
VA, RRB, and OPM. Although these agencies may give consideration to an applicant’s status 
as a guardian, they are not obligated to select that person as representative payee.49 Moreover, 
there	may	be	situations	where	the	applicant	for	representative	payee	benefits	is	not	the	
guardian and the federal agency is unaware that a guardian has been appointed.

 The Committee further found that there is little or no training for guardians on their 
responsibilities	for	management	of	an	IP’s	benefits	when	they	are	appointed	as	representative	
payees.

 Consequently, the Committee agreed with Resolution 4 of the Conference of Chief Justices/
Conference of State Court Administrators (“CCJ/COSCA”) which urges improved coordination 
between state courts and state and federal agencies that administer representative-payment 
and	fiduciary	programs	in	order	to	protect	vulnerable	adults	placed	under	a	guardianship.50 
The Committee found that a collaborative approach to education and training by the courts 
and federal agencies that administer these programs would be helpful to further the goal of 
Resolution 4. 

C. Committee Recommendations

1. Practices and Procedures

a.	 The	Committee,	pursuant	to	its	findings	in	(X)(B)(1)	-	(4),	recommends	that	training	be	
required for guardians and also that training be developed for, and made available to, judges 
who hear guardianship cases, court administrative staff, attorneys, and others involved in 
guardianship	matters	(e.g.	financial	institutions,	health	care	providers,	etc.).

b.	 The	Committee,	pursuant	to	its	finding	in	(II)(B)(7),	recommends	that	professional	
guardians, i.e., those guardians with more than two guardianships at the same time, should 
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be	certified	by	the	professional	guardian	certification	program	recommended	in	(II)(C)(1)(f)	
as a means of ensuring their adequate education and training.

c.	 The	Committee,	pursuant	to	its	findings	in	(X)(B)(1)	-	(2),	recommends	that	the	required	
training for guardians be divided into pre-service training and some form of continuing 
education that would cover the powers, duties, and responsibilities of the guardian, including 
reporting requirements. In addition, training for guardians on matters of ethics and liability 
should be part of the required curriculum. 

d.	 The	Committee,	pursuant	to	its	findings	in	(II)(B)(1)	-	(6), recommends that creation of 
local GSAs be encouraged, and that the GSAs be relied upon to implement standards and 
training.

e.	 The	Committee,	pursuant	to	its	findings	in	(VI)(B),	recommends	that	free	training	be	
provided	for	non-attorney	guardians	to	show	them	how,	what,	and	when	to	file	required	
guardianship documents.

f.	 The	Committee,	pursuant	to	its	findings	in	(VI)(B),	recommends	that	“how	to”	videos	be	
placed online to answer questions and provide more detailed instructions for the completion 
of	guardianship	tasks	such	as	filing	reports	and	inventories.

g.	 The	Committee,	pursuant	to	its	findings	in	(VI)(B)	and	(X)(B)(5)	respectively,	
recommends that the OEJC collaborate and coordinate with SSA, VA, RRB, and OPM 
representatives to develop training to address questions guardians may have regarding the 
management	of	an	IP’s	benefits.	

h.	 The	Committee,	pursuant	to	its	findings	in	(VIII)(B)	and	(X)(B)(1)	respectively,	
recommends that attorneys serving as guardians complete the same training and other 
requirements	as	professional	guardians,	unless	the	court	specifically	waives	that	obligation.	
CLE credit, including ethics credit, should be available to attorneys for this training. 

i.	 The	Committee,	pursuant	to	its	finding	in	(II)(B)(10),	recommends	that	education	and	
training for judges and attorneys include information on how to ascertain when a limited 
guardianship is appropriate and on how to make one effective when they are appropriate.

j.	 The	Committee,	pursuant	to	its	findings	in	(II)(B)	and	(X)(B)(1)	respectively,	recommends	
that a guardianship bench book be developed to assist judges handling guardianship 
matters.

k.	 The	Committee,	pursuant	to	its	finding	in	(X)(B)(4),	recommends	that	training	be	
developed	for	judges	and	financial	institutions	on	emergency	guardianships.	

2. Implementation of Recommendations

a. The best practices based on the NGA Standards referred to in (II)(C)(1)(a) should be 
presented through training sessions for judges, court staff, guardians, and attorneys involved 
in guardianship matters. 

b. The education and training programs for guardians should be developed as follows: 

i.	 The	York	County	Guardianship	Education/Training	Advisory	Board	training	module,	
which will cover basic reporting and other responsibilities, should be required of all 
new guardians and guardians not complying with reporting requirements across the 
Commonwealth.
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Model Program:

York	 County,	 through	 the	 assistance	 of	 the	 State	 Justice	 Institute,	 the	 Supreme	 Court	 of	
Pennsylvania,	and	the	York	County	Courts,	has	developed	an	educational	program	for	individuals	
and/or professional guardians. Training will be provided to these entities to assure compliance with 
the statute governing guardianships. The intent is to assure that all guardians fully understand the 
role of being designated a limited or plenary guardian of the person and/or of the estate of an IP. 
Training will be through seminars which are open to the public. Curriculum for physicians, bankers, 
attorneys, and others is being developed for presentation.

ii. The OEJC should support the completion of this basic module and make it available 
to all guardians across the state. This module may be made available by live training, 
webinar	or	videoconference,	as	recommended	by	the	York	County	Guardianship	
Education/Training Advisory Board.

iii. The OEJC should monitor and support the development of additional training 
modules which focus on the NGA Standards recommended in (II)(C)(1)(a) and the 
application of these standards.

iv. Training development should involve interdisciplinary teams, including, but not limited 
to, elder advocacy groups (e.g., GSAs, AAAs, American Association of Retired Persons 
(“AARP”), Center for Advocacy for the Rights and Interests of the Elderly (“CARIE”), 
SeniorLAW Center (“SLC”), etc.), disability rights advocates (e.g., National Association 
for	Retarded	Citizens	(“ARC”),	etc.),	medical	professionals,	financial	abuse	specialists,	
and others.

v. Attorneys representing parties in guardianship matters should be trained through 
the Pennsylvania Bar Institute (“PBI”) and other CLE providers and should receive CLE 
credit. The OEJC should assist in the development of such training programs.

vi. Court administrative staff should be trained through the OEJC. 

vii. The OEJC should collaborate with the appropriate federal agencies that administer 
representative	payee	and	fiduciary	programs	on	developing	training	for	guardians	on	
their duties as a representative payee.

c. Local GSAs should be encouraged and relied upon to help implement standards and 
training.

i. Pennsylvania statutes encourage the creation of GSAs.51 

ii. The Supreme Court through the OEJC should encourage local courts to support 
creation of GSAs in local communities to the extent possible given current budgetary 
constraints.

iii. GSAs should take an active role in supporting local guardianship improvement.

iv. Ideally, a GSA should oversee the training and education of guardians at the local 
level. If a GSA is not available, education and training should be overseen by the local 
interdisciplinary team or, if there is no local interdisciplinary team, by the President Judge 
(or designee) with the assistance of the work group described in (I)(C)(2)(b)(i).

d. Training for judges who hear guardianship cases recommended in (X)(C)(1) should 
be developed by the AOPC Judicial Education Department in consultation with the 
interdisciplinary teams or, if interdisciplinary teams are not available, practicing guardians. In 
addition, the OEJC and the AOPC Judicial Education Department, in consultation with either 
the interdisciplinary teams or practicing professional and non-professional guardians, should 
develop a Guardianship Bench Book. The training should be provided as follows:
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i. New judges’ training should include introductory information about the unique 
challenges of guardianship cases and the NGA Standards recommended in (II)(C)(1)(a).

ii. At least once a year, perhaps at the semi-annual judicial conferences, training should 
be available to all judges working with guardianship matters.

e. The	OEJC	should	approach	financial	industry	groups	such	as	the	Pennsylvania	Bankers	
Association or similar entities to encourage them to collaborate on developing education and 
training	programs	for	financial	institutions	on	guardianship	matters.

f. The training for non-professional guardians should be conducted at the following time 
intervals:

i. Proposed guardians should be provided with written information about the duties 
and	responsibilities	of	a	guardian	either	prior	to	filing	of	the	petition	for	adjudication	of	
incapacity	or	when	the	petition	is	filed.	These	written	materials	should	be	sent	to	the	
proposed guardian.

ii. Within six weeks of appointment as a guardian, the non-professional guardian should 
be trained in the NGA Standards recommended in (II)(C)(1)(a) on how to prepare and 
file	the	inventory,	the	duty	to	produce	the	will,	bank	account	management,	real	property	
management, the budget, the care plan, the mail, substituted judgment versus best 
interest decision-making, record keeping, limits of authority, and other topics critical 
during this transition to guardianship.

iii. Between six months and eleven months after appointment, the guardian should 
receive	training	and	support	in	filing	the	first	annual	reports.

iv. During and after the initial training cycle, guardians should have access to ongoing 
training, peer support or discussion groups as facilitated by local courts or GSAs.

D. Timing and Impact

1. Education and training for judges, court administrative staff, attorneys, and others involved 
in guardianship matters will have the strongest impact in incorporating the NGA Standards 
recommended in (II)(C)(1)(a) and in otherwise improving and making consistent guardianships 
in Pennsylvania.

2. The training for non-professional guardians by the OEJC should be developed as soon as is 
practicable.

3.	 The	timing	and	impact	of	the	creation	of	a	certification	program	for	professional	guardians	
will be as stated in (II)(D)(3). 

4. Training for judges who hear guardianship cases should be developed by the OEJC and 
the AOPC Judicial Education Department as soon as is practicable, in consultation with the 
interdisciplinary teams or, if interdisciplinary teams are not yet available, practicing guardians. 
Training for judges will have a substantial impact on improving guardianships (plenary and 
limited) and protecting IPs. 

5. Training for administrative court staff should be developed as soon as is practicable by the 
OEJC.

6. The timing and impact of GSA involvement in implementing standards and training will be as 
stated in (II)(D)(5).

7. Collaboration by the OEJC with the federal agencies that administer representative-payment 
and	fiduciary	programs	can	begin	immediately	once	contact	persons	at	these	agencies	are	
identified.	This	collaboration	will	enhance	coordination	between	the	courts	and	these	agencies	
on educating and training guardians on their responsibilities when appointed as representative 
payees.
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8. Limited guardianship training can be instituted as part of the judicial education and attorney 
education	programs.	The	impact	of	such	training	should	be	significant	in	increasing	the	use	of	
limited guardianships and making them more effective.

9. Education and training of judges on emergency guardianships can be instituted as part of 
judicial education programs as mentioned above. Emergency guardianship training will improve 
the effectiveness of emergency guardianships.

10.	Education	and	training	for	financial	institutions	could	be	developed	as	soon	as	is	practicable.	
Collaboration	between	the	OEJC	and	financial	institutions	on	education	and	training	regarding	
guardianships	and	financial	abuse	of	elders	could	begin	as	soon	as	contact	persons	at	these	
entities	are	identified.

E. Fiscal Impact

1.		 As	a	result	of	the	recommendations	for	education	and	training,	significant	funding	will	be	
needed	for	the	development	of	such	training.	Potential	sources	of	funding	are	identified	in	
the Report and Overarching Findings and Recommendations of the Elder Law Task Force 
Concerning Court Administration, Judicial Education, Funding and Public Awareness. Once 
training modules are developed, the cost of providing training will depend upon whether the 
training is online, live, or in another format. The training programs could also be funded by a 
surcharge	added	on	the	guardianship	filing	fee	(similar	to	the	technology	fee)	on	petitions	for	
adjudication of incapacity and/or inventories, or could be borne by the OEJC, local courts or an 
agency,	depending	upon	the	specific	training	program.	Regarding	the	imposition	of	filing	fees	or	
surcharges, the Committee generally does not favor them because of their potential negative 
impact on litigants’ right of access to the courts, and believes they should be used only as a last 
resort. If other funding sources have been thoroughly explored, however, and are found to be 
unavailable, the Committee believes that a graduated fee structure referred to in (II)(E)(4) can 
balance the need for funding with litigants’ right of access to the courts. 

2.	 Development	of	local	interdisciplinary	teams	will	have	a	limited	fiscal	burden.	Team	
members will be volunteers. Local team representatives attending periodic statewide meetings 
will incur expenses for travel, lodging, and food. Ideally, there will be funds available to pay for 
materials and speakers at the local and state levels.

3.	 The	fiscal	impact	of	local	GSAs	will	be	as	stated	in	(II)(E)(4).	

4.	 The	fiscal	burden	of	implementing	the	recommendations	related	to	the	proposed	
Guardianship Bench Book is limited to the administrative costs of developing same. 

5.	 The	fiscal	impact	of	outreach	to	federal	agencies	pursuant	to	recommendation	(X)(C)(1)(g)	
should be minimal.

6. The	fiscal	impact	of	collaborating	with	financial	industry	groups	to	develop	education	and	
training	programs	for	financial	institutions	on	guardianship	matters	will	vary	depending	upon	the	
type of program developed and whether volunteer presenters can be obtained.
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Guardianship Monitoring Committee 
Findings and Recommendations
Introduction

 The	findings	and	recommendations	of	the	Guardianship	Monitoring	Committee	seek	to	improve	
guardianship monitoring practices and establish protections for the incapacitated person (“IP”).

I. Preliminary Assessment Processes - Determining Capacity

A. Issue Statement

 The Committee was asked to examine issues related to a judge’s determination of capacity 
during guardianship proceedings. Chapter 55 of the Probate, Estates and Fiduciaries Code, 20 
Pa.C.S. §§ 5501 et seq. (the “Guardianship Statute”) provides the procedure and governing law 
for the creation of a guardianship for an IP. The determination is made by an Orphans’ Court judge 
based on a petition and hearing. See	Guardianship	Statute,	§	5511.	The	judge	must	make	findings	
of	fact	after	weighing	the	testimony,	in	person	or	by	deposition,	of	persons	qualified	by	training	and	
experience to evaluate the type of incapacity alleged in the petition and why the appointment of a 
guardian is the least restrictive alternative based on the individual’s incapacities and disabilities. 
See Guardianship Statute, § 5518. An adjudication of incapacity must be based on clear and 
convincing evidence. Judges are familiar with the requirements of the Guardianship Statute, but 
currently there is little or no specialized training or materials offered to judges to assist them in 
evaluating the medical testimony required by Section 5518 or understanding the special needs of 
elders.1 Currently, judges rely on their own experiences with family members, educate themselves 
on the topic, and develop a level of expertise based on the volume of guardianship cases and 
protective services cases assigned to them.

B. Committee Findings

 1. A deposition form completed by the evaluator that contains the evaluator’s assessment of 
the capacity of the alleged incapacitated person (“AIP”) may be submitted to the court in the place 
of sworn testimony. Accepting written testimony is a cost-saving measure that relieves the evaluator 
of the burden of testifying in person and is especially applicable in uncontested cases. There are 
no requirements for the types of information to be included in the assessment. In order to assist 
judges	in	their	role	of	determining	capacity,	it	would	be	beneficial	if	information	from	the	physician	
or licensed psychologist evaluating the AIP were submitted to the court on a standardized form. 
Judges need education and training to be fully knowledgeable of the pertinent considerations for 
making a determination of capacity. Although statutory requirements state that the AIP should be 
present at the hearing to determine capacity unless it would be harmful to the AIP, survey results 
found that this practice is not universally followed. 

C. Committee Recommendations

 1. It is recommended that a standardized deposition form be implemented to ensure consistent 
quality and quantity of pertinent information that should be considered by judges when determining 
capacity (see Appendix A for proposed deposition form). At a minimum, it is recommended that the 
deposition form include questions that assess the following topic areas: 

•	 the AIP’s limitations and prognoses; 

•	 the AIP’s current condition and level of functioning; 

•	 recommendations regarding the degree of personal care the AIP can 
manage alone or with some degree of assistance; 
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•	 the AIP’s current incapacity and how it affects his or her ability to 
provide for personal needs; 

•	 whether current medication affects the AIP’s demeanor or ability to 
participate in proceedings; and 

•	 the evaluator’s recommendation regarding the need for a 
guardianship. 

To ensure uniformity across all counties, it is recommended that this practice be implemented by the 
Supreme Court through statewide procedural rule. 

 2. In cases where the evaluator recommends a limited guardianship, the judge and counsel for 
all parties may need additional information to determine the areas a partial IP can handle without a 
guardian. When such additional information is necessary, it is a recommended best practice for the 
judge to request that a deposition take place by telephone, videoconference or in person to allow for 
follow-up questioning and cross-examination.

 3. It is recommended that judges who hear guardianship cases receive education and training 
on the components of the assessment process, such as: 

•	 evaluating expert testimony; 

•	 identifying abuse; 

•	 tests for incapacity and their reliability; 

•	 effects of medication on capacity; 

•	 the role of family member testimony; 

•	 evaluating	potential	conflicts	of	interest	between	the	proposed	guardian,	
AIP’s attorney and AIP; 

•	 cognitive changes that occur during the aging process; and

•	 the use of mediation in contested cases. 

 4. Senate Bill 117 of 2013 (“Senate Bill 117”) would amend Section 5511 of the Guardianship 
Statute to clarify that the inability of the AIP to comprehend the proceeding does not, by itself, 
constitute harm. This is an important consideration to include in judicial training because doctors 
often	find	the	AIP’s	inability	to	comprehend	the	proceeding	to	be	a	reason	for	stating	the	AIP	
should not attend the hearing. Other training topics, such as a review of the statutory requirements 
and evaluating report requirements submitted by the guardian (see section IV infra), should also 
be included. It is recommended that information from training materials be summarized into a 
bench card and provided to every Orphans’ Court Judge. It is further recommended that training 
be	coordinated	through	the	Office	of	Elder	Justice	in	the	Courts	(“OEJC”)	and	presented	through	
a variety of formats, such as the State Trial Judges’ Conferences and online webinars. Orphans’ 
Court Judges should be strongly encouraged to participate in the training sessions offered.

D. Timing and Impact

 1. Implementing a standardized deposition form will require revisions to the Orphans’ Court 
Procedural Rules. This approach is recommended to achieve statewide consistency and provide 
comprehensive information to judges. The timing of implementing training for judges will be 
determined by the OEJC.

E. Fiscal Impact

	 1.	 The	fiscal	consequences	of	implementing	training	for	judges	will	be	determined	by	the	
OEJC.
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F. Additional Comments

 1. Senate Bill 117 would amend Section 5518 by stating that, in contested hearings, the 
options for presenting testimony have been expanded from in-person testimony or deposition to 
include teleconference or videoconference. If the proceeding is not contested, and the person 
or	counsel	is	present,	then	only	a	sworn	statement	from	a	qualified	individual	is	necessary.	This	
proposed legislation aligns with the Committee’s recommendations.

 2. Senate Bill 117 would amend Section 5518.1 to clarify that all witnesses are subject to 
cross-examination	except	for	the	sworn	statement	by	a	qualified	individual	in	uncontested	hearings.	
This proposed legislation aligns with the Committee’s recommendations.

 3. Senate Bill 117 would amend Section 5511 to require that notice will be provided to 
interested	parties	that	a	guardianship	petition	has	been	filed,	including	to	those	who	reside	out	of	
state. This proposed legislation aligns with the Committee’s recommendations.

II. Preliminary Assessment Process - Identifying Abuse

A. Issue Statement

 The Committee was asked to examine the issue of identifying abuse during guardianship 
proceedings.	Petitions	filed	under	the	Older	Adults	Protective	Services	Act	(“OAPSA”), 35 P.S. §§ 
10225.10110225.5102,	are	usually	based	on	evidence	of	physical	or	financial	abuse.	In	contrast,	
guardianship	petitions	typically	do	not	contain	allegations	of	abuse.	As	a	result,	it	can	be	difficult	for	
a judge to determine if there is evidence of elder abuse contributing to the AIP’s alleged incapacity, 
particularly in uncontested guardianship hearings. There are no statewide mechanisms or tools 
available	to	the	judge	to	assess	whether	financial	or	physical	abuse	is	present.	If	the	judge	is	
suspicious that abuse is occurring, he or she has the ability to appoint a Guardian Ad Litem (“GAL”) 
or an attorney in cases that he or she deems necessary; however, there has been no targeted 
training	on	identifying	red	flags	associated	with	abuse	or	conflicts	of	interest.

B. Committee Findings

	 1.	 Judges	need	education	and	training	on	the	indicators	of	abuse	and	conflicts	of	interest.	
During	the	guardianship	hearing,	it	would	benefit	the	AIP	if	a	judge	inquires	about	potential	sources	
of	conflicts	of	interest	between	the	proposed	guardian	and	the	alleged	AIP,	consistent	with	the	
preferences stated in 20 Pa.C.S. § 5604(c).

C. Committee Recommendations

 1. If the AIP was previously involved in a case under the OAPSA, it is recommended that the 
judge be informed, and that the guardianship petition be assigned to the same judge who heard the 
protective services case. 

 2. The training requirement for judges mentioned in Section I.C.3. should include 
recommended	practices	for	determining	if	conflicts	of	interest	are	present	or	if	there	is	evidence	
of elder abuse underlying the AIP’s weakened capacity. Judges should also receive education on 
Social Security Administration (“SSA”) representative-payment and the Veterans Administration 
(“VA”)	fiduciary	programs.2

	 3.	 In	order	to	uncover	potential	conflicts	of	interest,	it	is	recommended	that	the	judge	determine	
if there is involvement from any of the following appointees: agent under power of attorney, SSA 
representative	payee,	or	VA	fiduciary.	This	might	not	be	possible	in	every	case	if	the	petitioner	or	
interested parties are unaware of external involvement; however, it is recommended that this type 
of	inquiry	become	part	of	guardianship	hearings.	If	one	of	these	appointees	is	identified,	the	judge	
should determine if there is a less restrictive alternative to guardianship available, such as leaving 
the representative payee in place without a guardianship. If it is necessary to appoint a guardian, 
the judge should determine if it is necessary to void the power of attorney and/or request that the 
guardian become the representative payee (although this request may or may not be approved by 
SSA).
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D. Timing and Impact

1. The timing of implementing training for judges will be determined by the OEJC.

E. Fiscal Impact

1.	 The	fiscal	consequences	of	implementing	training	for	judges	will	be	determined	by	the	OEJC.

F. Additional Comments

	 1.	 Senate	Bill	117	would	amend	Section	5511	to	add	subsections	(h)	and	(i),	which	specifically	
enumerates the preferences for the appointment of a guardian. This proposed legislation aligns with 
the Committee’s recommendations.

III. Reporting Requirements and Standardization of Forms

A. Issue Statement

 The Committee was asked to examine the issue of standardizing and improving the 
documentation that guardians are required to submit to the court. Presently, the rules and statute 
state that a guardian is required to submit an initial inventory and an annual report for every year 
that	the	case	is	active.	A	final	report	is	required	at	the	time	the	guardianship	case	is	terminated.	A	
template of the Inventory, Annual Report of the Estate, and Annual Report of the Person forms are 
provided within the Orphans’ Court Procedural Rules (Appendices B1, B2 & B3). The current forms 
are	insufficient	to	monitor	guardians’	activities,	or	to	detect	instances	of	abuse	or	dereliction	of	
duties, and they do not promote long-term planning. Interested parties connected to the IP report a 
lack of knowledge of the information submitted to the court. 

B. Committee Findings

 1. Without standardized forms, the amount and type of information collected from guardians 
may	be	insufficient	for	the	judge	to	make	decisions	or	for	the	court	to	properly	monitor	guardianship	
activity.	It	is	important	that	information	is	collected	within	the	first	90	days	of	appointment	in	order	to	
establish a baseline from which to monitor changes that occur during the guardianship. To facilitate 
court oversight, forms and procedures were created to be understood by a person who is untrained 
in the law, comprehensive without being burdensome, and coherent for court review. Content was 
added to existing forms to simplify accurate reporting by guardians and to curb malfeasance.

 2. In many instances, more information collected at the beginning of the guardianship can 
alleviate later problems after the guardian assumes his or her duties. For example, one suggested 
revision to the Inventory (Appendix C) requires information as to how checking/savings accounts 
have been set up. This information is requested to determine if the accounts have been set up 
with the guardian and IP as joint tenants with right of survivorship and, if they have, whether or 
not the account was created prior to the guardian’s appointment. Frequently, guardians, whether 
intentionally	or	unintentionally,	set	up	accounts	and	have	themselves	identified	as	joint	owners.	
The proper designation on a guardian account is to identify the IP as the owner and identify the 
guardian	as	the	individual	who	has	access	to	the	account	for	the	IP’s	benefit.	Other	form	changes	
request detailed information about the surety bond and the professional guardian’s insurance. 
This information can assist the court in determining whether the bond or the insurance coverage 
is appropriate and if it will provide coverage in the event of misappropriation of funds under most 
circumstances.

 3. Many newly appointed guardians do not consider investment strategies to maximize the 
longevity of estate funds, given the assets of the estate. Oftentimes, when such planning is not 
done, asset exhaustion occurs while the need for long-term care continues. Conversely, the 
presence	of	outstanding	debts	will	factor	into	the	guardian’s	financial	decision	making.	Accordingly,	
a long-term care plan section has been suggested for the Inventory (Appendix C) to document both 
a	responsible	fiduciary	plan	for	the	estate,	as	well	as	potential	personal	care	decisions	such	as	
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residential care and end-of-life decisions. The added sections to the Inventory (Appendix C) prompt 
the guardian to estimate and plan for the type and duration of potential care issues. 

 4. In addition to the content that has been added to the existing forms, guardians will be 
required to complete a supplementary form titled: Firearms Search (Appendix D). The Firearms 
Search form is being implemented as a result of 18 Pa.C.S. § 6105(a) and (c) of the Uniform 
Firearms Act. 

 5. There is a need for a monitoring tool to ensure that annual expenditures are appropriate, 
and that court permission is secured prior to spending principal. Revisions to the Annual Report of 
the Guardian of the Estate (Appendix E) request detailed information about what payments have 
been made for guardian’s commission and attorney’s fees, and whether court permission was 
secured before making the expenditures. In addition, the form requires the guardian to indicate if a 
surety bond or professional liability coverage was required by the decree appointing the guardian 
and if it is still in effect. If the appointed guardian is also the SSA representative payee, he/she will 
be required to attach a copy of the SSA report.

 6. Additional information is needed about the type of medical, personal, and social support the 
IP is receiving, and is addressed by revisions to the Annual Report of the Guardian of the Person 
(Appendix F).

 7. The Committee considered requiring the guardian to send copies of the forms directly to the 
named	interested	parties.	It	ultimately	was	decided	that	a	Certificate	of	Filing	was	more	appropriate.	
The	Certificate	of	Filing	will	include	the	county-specific	process	for	requesting	documentation,	
and	instruct	the	recipient	to	present	a	copy	of	the	certificate	along	with	proper	identification.	
Guardians	will	be	directed	to	send	a	Certificate	of	Filing	(Appendix	G)	to	interested	parties	at	the	
time	a	report	is	filed	with	the	court.	Interested	parties	will	be	identified	by	the	judge	at	the	time	a	
guardian is appointed. The objective is to facilitate information sharing among interested parties, 
while protecting the privacy and best interests of the IP. In cases where the guardian of the person 
is different than the guardian of the estate, it is advisable that each guardian send a copy of their 
annual report to the other guardian.

	 8.	 Dissemination	of	these	forms	is	most	efficiently	achieved	by	making	them	made	available	on	
the	Unified	Judicial	System’s	(“UJS”)	website	in	a	fillable	PDF	format.	

C. Committee Recommendations

 1. It is recommended that guardians be required to complete the Inventory, as revised per 
Appendix C, within 90 days after appointment. A statewide procedural rule change will be required 
to implement the revised form.

 2. It is recommended that guardians be required to complete the Annual Report of the Person, 
as revised per Appendix F, and/or Annual Report of the Estate as revised per Appendix E, one year 
after appointment. A statewide procedural rule change will be required to implement the revised 
forms.

 3. Within 90 days of appointment, it is recommended that guardians be required to complete 
a Firearms Search Form (Appendix D), which is necessitated by 18 Pa. C.S. § 6105(a) and (c) of 
the Uniform Firearms Act. A statewide procedural rule change will be required to implement this 
requirement. 

	 4.	 It	is	recommended	that	guardians	be	required	to	send	a	Certificate	of	Filing	(Appendix	
G),	to	the	persons	identified	at	the	time	of	adjudication,	within	10	days	of	filing	each	form	with	the	
Clerk of the Orphans’ Court. A statewide procedural rule change will be required to implement this 
requirement.

 5. As a result of the personal information included in the revised forms, it is recommended 
that	guardianship	files	be	sealed.	Interested	parties	that	are	named	in	the	case	will	have	the	ability	
to	access	the	file	by	presenting	a	copy	of	the	Certificate	of	Filing.	In	order	to	assist	investigative	
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agencies in their task of researching allegations of abuse, a request form has been created 
(Appendix H).

D. Timing and Impact

 1. The changes will need to be implemented over time in order to follow the process of 
amending court rules. The impact of the proposed recommendations will be felt by the guardians 
responsible for completing the required documentation. The Committee was sensitive to the issue 
of overburdening and deterring individuals from serving as guardians. However, providing guardians 
with additional training and standardized forms that are designed to simplify completion and 
compliance will alleviate the increased requirements. 

 2. The Committee suggests that the recommendations in this section be tested in four pilot 
counties	to	ascertain	information	on	the	difficulties	and	challenges	of	implementation.

E. Fiscal Impact

	 1.	 The	fiscal	impact	of	the	recommendations	on	the	courts	is	minimal.	

 2. It is acknowledged that the guardian’s fees may increase as a result of time spent 
completing additional, required documentation. 

F. References

 1. The Committee reviewed probate procedure and forms from the State of Alaska; Maricopa 
County, Arizona; Broward County, Florida; Wayne County, Michigan; Ramsey County, Minnesota; 
and Tarrant County, Texas.

IV. Effective Monitoring and Enforcement of Reporting Requirements

A. Issue Statement

 The Committee was asked to examine the issue of the court’s responsibility to monitor active 
guardianships. Current rules and statutes provide little guidance to court administration and the 
Clerks of the Orphans’ Court as to the extent of responsibility in monitoring active guardianships. 
The Guardianship Monitoring Committee conducted a statewide survey to determine the prevalence 
and types of monitoring practices. The results of the survey illustrated the lack of consistent, 
statewide practices and provided the impetus for the recommendations listed below. From the 
guardians’ point of view, current hearing practices do not make clear the guardians’ responsibilities 
before they leave the court. There are no standards or training for reviewing the annual reports and 
other required documentation to be submitted by guardians. In addition, each county’s Orphans’ 
Court	has	the	ability	to	impose	fees	on	guardians	for	filing	required	reports.

B. Committee Findings

 1. The results from the Orphans’ Court Clerks and Judges’ Survey indicate that monitoring 
practices are limited in nature and isolated to a few counties across the state (see Appendix I).3 The 
majority of the Clerks of the Orphans’ Court reported that they do not monitor whether the inventory 
(75%) and annual reports (69%) are submitted by the guardian. In addition, 58% of the Clerks of 
the Orphans’ Court reported that the guardian is charged a fee when the annual report is submitted 
ranging from $10 to $75. It is necessary to implement monitoring practices that enforce guardian 
compliance and increase the information that judges review. Only 47% of judges stated that all 
annual reports received by the court are reviewed. There are no consistent practices for reviewing 
the inventory, which according to the survey results, have been afforded less monitoring attention 
than	the	annual	reports.	Survey	findings	indicate	a	lack	of	information	exchanged	between	the	
judges	and	the	Clerks’	offices.	The	recommendations	below	aim	to	clearly	delineate	responsibilities	
of all parties to ensure proper monitoring is taking place.
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C. Committee Recommendations

	 1.	 It	is	recommended	that	filing	fees	for	the	Annual	Report	of	the	Person,	the	Annual	Report	
of the Estate and the Inventory be prohibited. Although it is desirable to create additional funding 
sources, it is not reasonable to do so at the expense of adding barriers for guardians. The 
recommendations in this Report aim to increase compliance with reporting requirements, whereas 
filing	fees	counteract	this	goal.	In	order	to	ensure	uniformity	across	all	counties,	it	is	recommended	
that	the	imposition	of	such	filing	fees	by	local	court	rule	or	administrative	order	be	prohibited	by	the	
Supreme Court through a statewide procedural rule.

 2. It is recommended that guardians be given written and oral instructions at the time of 
appointment. Such instruction will increase the quality of information submitted and compliance with 
reporting due dates. It is recommended that, at the time a guardian is appointed, he/she receive a 
packet of instructions from the judge or administrative staff and provide a written acknowledgment 
of receipt. The packet will include plain language instructions for completing the required forms, 
a copy of blank forms, and a timeline of due dates and trainings. A completed instruction packet, 
based on the newly revised reporting requirements, will be provided to each county. Counties will 
have the opportunity to incorporate local resource materials and information in their packets as 
needed. It is a recommended best practice that all counties utilize the provided instruction packet 
and ensure all guardians receive a copy upon appointment.

 3. It is recommended that Clerks of the Orphans’ Court be responsible for docketing and 
monitoring guardians’ compliance with submitting the inventory and annual reports by the required 
due dates. To ensure uniformity across all counties, it is recommended that this practice be 
implemented by the Supreme Court through statewide procedural rule.

 4. It is recommended that Clerks of the Orphans’ Court be responsible for providing 
delinquency notices to guardians when required reports become past due. The judge and counsel 
for the IP will also receive copies of delinquency notices. To ensure uniformity across all counties, 
it is recommended that this practice be implemented by the Supreme Court through statewide 
procedural rule. If a guardian does not respond to the delinquency notice within the stated time 
frame, it is a recommended best practice for the judge to conduct a review hearing with the 
guardian present. The review hearing will serve as an additional monitoring tool and will remind the 
guardian of reporting requirements.

 5. It is recommended that Clerks of the Orphans’ Court or court administration staff be 
responsible	for	determining	the	reasons	for	failure	to	file.	If	the	report	is	not	filed	due	to	the	death	of	
the	IP,	the	guardian	will	be	instructed	to	file	a	final	report.	If	the	guardian	does	not	understand	his	or	
her responsibilities, the guardian will be directed to contact a designated person within the court’s 
administrative	office	or	advocacy	group,	and	will	be	instructed	again	about	the	forms.	If	the	guardian	
becomes	derelict	in	his	or	her	obligations,	the	judge	should	be	notified,	and	can	impose	varying	
levels of sanctions, such as issuing a contempt of court order. In extreme circumstances, a guardian 
may be removed if requirements are not met, consistent with the language included in proposed 
Senate Bill 117.

 6. It is recommended that the judge or judge’s staff review the content of all inventories and 
annual reports received by the court. The judge may identify an individual trained in this area 
to act as the reviewer in the judge’s place. In order to ensure uniformity across all counties, it 
is recommended that this practice be implemented by the Supreme Court through a statewide 
procedural rule change. The training provided to judges (mentioned in Section I: Determining 
Capacity) will include resources on evaluating the reports to identify areas requiring further scrutiny, 
additional documentation, or a review hearing. It is a recommended best practice for all annual 
reports to be compared to the inventory and previous annual reports.

 7. It is a recommended best practice that judges hold periodic review hearings, either on a 
regular basis or at random, to monitor the status of the guardianship.
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 8. It is recommended that judicial staff or court administrative staff be available to answer a 
guardian’s question(s) or assist a guardian with completing forms. It is recognized that staff are not 
permitted	to	give	legal	advice.	However,	making	staff	available	for	this	defined	purpose	should	be	
encouraged. It is recommended that resources for guardians be centrally located on a statewide 
website which includes training materials, forms, and instructions on completion of forms.

 9. It is a recommended best practice for counties to adopt a volunteer monitoring program 
leveraging local/regional resources to assist the courts’ monitoring responsibilities. The Orphans’ 
Court Guardianship Program in Chester County and the Pro Bono Guardianship Monitoring 
Program in Dauphin County are considered model volunteer programs. Volunteers from these 
counties visit the IP, review submitted reports and seek court involvement when intervention is 
necessary.

Model Program:

Dauphin County’s Pro Bono Guardianship Monitoring Program was started as a cooperative effort 
between the court and the Dauphin County Bar Association. In Dauphin County, attorneys are 
required	to	handle	two	pro	bono	cases	a	year	and	can	fulfill	this	requirement	by	being	a	monitor	in	
two guardianship cases.

The program is administered by the Court Administrator, who assigns the cases to the volunteer 
attorneys.	Documents	from	the	Orphans’	Court	file	are	reviewed	by	the	monitor	at	the	courthouse.	
The	monitor	notifies	the	IP,	the	guardian(s)	and	the	attorney	that	a	monitor	has	been	appointed	and	
a visit is scheduled. A formal appointment order is entered by the court.

On an annual basis, the monitor makes an appointment with the guardian and visits with the IP 
at	their	residence	or	facility.	The	monitors	review	the	inventory,	financial	records,	and	the	annual	
reports.	After	meeting	with	 everyone,	 the	monitor	 submits	 a	 report	 on	 his/her	 findings	 to	 court	
administration. If issues are raised, a hearing or conference is scheduled by the court.

 10. It is recommended that adequate funding be provided to support the Clerks and Judges of 
the	Orphans’	Court	in	their	ability	to	fulfill	their	monitoring	responsibilities.

D. Timing and Impact

 1. The recommendations in this section (unless the recommendation is noted as a best 
practice) will require revisions by the Supreme Court to the statewide Orphans’ Court Procedural 
Rules. This method is recommended to achieve statewide consistency and to clearly delineate the 
expectations and responsibilities of the Clerks and Judges of the Orphans’ Court. The Committee 
suggests that the recommendations in this section be tested in four pilot counties to receive 
feedback on the challenges and cost of implementation. As a result of the length of time that is 
required to implement a rule change, it is recommended that a county administrative order be 
utilized in the pilot counties to implement the proposed recommendations in advance of a statewide 
rule. 

E. Fiscal Impact

	 1.	 The	fiscal	impact	of	the	recommendations	in	this	section	include	lost	revenue	to	counties	
that	currently	charge	the	guardian	filing	fees	for	submitting	required	documentation.	There	will	
be	counties	that	experience	a	financial	impact	associated	with	software	upgrades	needed	to	
include the functionality required to comply with the stated recommendations. In addition, the 
recommendations will increase the responsibilities of the Clerks of the Orphans’ Court, which may 
require	additional	staff	in	these	offices	until	the	proposed	statewide	automated	case	management	
system can generate notices automatically (see Section V). The Orphans’ Court Clerks’ survey 
results indicated that not having enough staff, especially in smaller counties, was a common reason 
for not adopting monitoring practices. 
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Model Program:

The Chester County Orphans’ Court Guardianship Volunteer Program has been monitoring adult 
guardianships for over 20 years. The volunteers serve as the “eyes and ears” of the Court by 
visiting individuals under guardianship and reviewing court documents.

The Program is composed of three volunteer positions:

Researchers – after the hearing takes place appointing the guardian, the researcher comes into the 
volunteer	office	in	the	Justice	Center	and	has	access	to	the	court	file.	He	or	she	creates	a	file	review	
form	by	gathering	pertinent	information	from	the	court	files	to	assist	the	visitors.	

Visitors – make the actual physical visits and act as gentle observers. They submit a report back 
to the court with their assessment of IP’s physical, emotional, and intellectual health, functioning 
capabilities, living situation, and relationship with guardian.

Auditors – review and address reports of the estate that require attention, such as discrepancies 
from the previous year, or assets being used for inappropriate purposes.

Volunteer visitors meet annually with each IP and his/her legally appointed guardian to ensure that 
the guardianship continues to serve the best interests of the IP. Chester County has over 500 legal 
guardianships in place, and, currently there are approximately 45 trained volunteers who evaluate 
them at least once per year.

Below	 is	a	statement	by	 the	Honorable	Katherine	B.	L.	Platt,	Administrative	Judge	of	Orphans’	
Court:

“As	 the	 Administrative	 Judge	 of	 Orphans’	 Court,	 I	 have	 seen	 first-hand	 how	 our	 dedicated	
volunteers can positively impact the lives and resources of some of our most vulnerable population-
incapacitated adults. The causes of their incapacity can be congenital, as the result of profound 
injury, or as we see most often, age-related. Once a Guardian of the Person and the Estate of the 
Incapacitated Person is appointed, there is an ongoing obligation for those appointed to report to 
the court annually. However, the volume of open guardianships makes it impossible for the Orphans’ 
Court judges to stay involved in each of the 500 or so cases that are open in the Chester County 
courts. Our trained volunteers are the eyes and ears of the court, and help us to be alert to and 
deal	with	issues	of	personal	and	fiscal	safety	for	those	whom	we	have	adjudicated	incapacitated.	
This program is a godsend to the people we serve and to the court. I, for one, sleep better at night 
knowing these committed volunteers are helping me and my fellow judges protect the people we 
serve.”

F. References

 1. Clerks of Orphans’ Court Survey, Judges of Orphans’ Court Survey (Appendix I).

G. Additional Comments

 1. Senate Bill 117 would amend 20 Pa.C.S. § 751 to provide for the appointment of an 
examiner to make periodic or special examination of expenditures, disbursements, and withdrawals 
by	the	guardian	of	the	estate	and	require	the	presentation	of	financial	records	to	the	examiner.	This	
proposed legislation is considered an additional tool for judges and aligns with the Committee’s 
recommendations.

 2. Senate Bill 117 would amend 20 Pa.C.S. § 5512.2 by expanding who can request a review 
hearing from “interested party” to a “person interested in the incapacitated person’s welfare.” 
Subsection (c) allows the court to order an independent evaluation for such a hearing. This 
proposed legislation aligns with the Committee’s recommendations.
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V. Data Collection

A. Issue Statement

 The Committee was asked to examine the issues of data collection and the ability to report 
accurate statistics on active guardianships. As a result of the dearth of monitoring and tracking 
procedures outlined in Section IV, the judicial computer system is unable to produce key statistics 
relating to guardianship cases. It is necessary for courts to be aware of the number of active 
guardianship cases that require monitoring. In a statewide survey, the Clerks of the Orphans’ Court 
listed the major obstacles to data collection: vendor contract terms in some counties require the 
county	to	pay	for	any	system	changes;	insufficient	staff	to	take	on	additional	duties;	and	the	lack	
of mandates requiring Clerks of the Orphans’ Court to participate in monitoring activities, including 
data	collection	and	notification	of	guardians	of	late	annual	guardianship	reports.

B. Committee Findings

 1. In order to support the monitoring efforts of the courts, it is necessary for the Clerks of 
the Orphans’ Court to collect standardized data items that will produce an active inventory of 
guardianships. In order to prepare for this type of reporting, the Orphans’ Court will need to identify 
which guardianship cases are active, and which are inactive and can be purged. The long-term 
data collection plan includes bringing Orphans’ Courts onto the statewide Common Pleas Case 
Management System, (“CPCMS”).

C. Committee Recommendations

 1. It is recommended that Clerks of the Orphans’ Court have the capability to produce a 
standardized list of data items for each active guardianship (see Appendix J). In order to ensure 
uniformity across all counties, it is recommended that this practice be implemented by the Supreme 
Court through statewide procedural rule. Collecting this data will allow caseload reports to be 
generated and distributed to court administrative staff and Orphans’ Court Judges for monitoring 
purposes. Recording case activity on an ongoing basis and reviewing the information at regular 
intervals is the only reliable means of managing active guardianships and protecting IPs from 
appointed guardians’ errors and abuses. Two types of reports are recommended to be used as 
monitoring tools by judges, court administrative staff and Clerks of the Orphans’ Court (Appendix J).

 2. A case management report should be used by court personnel to identify the number of 
petitions for guardianship awaiting adjudication, scheduled events, and missing or outstanding 
filings,	such	as	initial	inventories	or	annual	reports	that	are	overdue.

 3. Caseload reports should be used to aggregate the number of new petitions, petitions 
adjudicated by the court, active guardianships, and guardianships terminated by the court.

 4. For those counties that utilize an automated docketing system, much of the needed capacity 
may already be in place or, at least, the system may have these capacities but the functions are not 
enabled.	County-level	technical	assistance	from	the	Administrative	Office	of	Pennsylvania	Courts	
(“AOPC”) Research and Statistics Department will need to be made available upon request.

 5. In order to establish an accurate inventory of active guardianships, it is recommended 
that each county purge inactive guardianships from its case management systems. The resulting 
adjusted inventory will provide an accurate baseline for ongoing data collection. It is recommended 
that Clerks of the Orphans’ Court perform an administrative purge for those cases that have at 
least one delinquent annual report, by sending notice to the appointed guardian. Notices should 
advise the guardian to inform the court whether the guardianship remains active and, if not, 
the reasons why it is no longer active. If no response is received, Clerks of the Orphans’ Court 
should use caution when evaluating any cases subject to termination because of the likelihood 
that the guardianship is indeed still active. Orphans’ Court Judges will be provided with a list of 
cases subject to termination for review and approval. In order to alleviate some of the burden 
of conducting a purge, it is recommended that the AOPC develop a secure website where the 
Clerks of the Orphans’ Court can perform a search to determine if the IP is still living. Following 
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the completion of the administrative purge, the Clerks of the Orphans’ Court should complete the 
Orphans’	Court	e-form	(Appendix	K),	noting	the	number	of	terminations	which	occurred	during	the	
purge. The data collected on the Orphans’ Court e-form will be published as part of the AOPC’s 
annual caseload statistics report. 

 6. The development of a statewide Orphans’ Court case management system is within the 
AOPC’s	five-year	automation	plan,	with	software	requirement	specifications,	joint	application	
development sessions, and system-design planned for 2015; development during 2016; and rollout 
during 2017. The Orphans’ Court case management system will be another module of the CPCMS, 
which currently includes criminal, dependency, and delinquency case processing applications. 
The	ability	to	e-file	Orphans’	Court	documents	will	be	examined	during	the	development	of	the	
CPCMS module. As part of the Orphans’ Court system development, the AOPC plans to develop a 
guardianship	reporting	system	so	that	annual	reports	may	be	filed	online	and	provided	to	the	court	
for review. It is recommended that this monitoring tool include the following functionality: web-based 
application;	monitoring	and	auditing	tools	for	court	staff;	financial	accounting;	automated	reminders	
to both guardians and court staff; and interface with the Orphans’ Court CPCMS application to 
provide guardianship monitoring data to court staff. 

	 7.	 The	template	in	Appendix	K	contains	the	data	which	will	be	published	as	part	of	the	AOPC’s	
annual caseload statistics report. This information is distributed on an annual basis and can be 
accessed by the public on the UJS’ website. 

 8. Any additional requests for data or information should be directed to the AOPC and handled 
on a case-by-case basis. The issue of sharing data with federal and state agencies involved 
in	guardianships	(e.g.,	SSA,	VA)	is	a	difficult	and	complex	problem	that	has	been	extensively	
documented.4	A	notification	system	should	be	established	for	when	it	is	found	that	a	representative	
payee is abusing an IP. A collaborative process should be established between the courts and these 
agencies.

 9. It is recommended that adequate funding be provided to support the Clerks of Orphans’ 
Court in their ability to implement a local case management system prior to the release of the 
statewide guardianship CPCMS module.

D. Timing and Impact

 1. The recommendations in this section (unless the recommendation is noted as a best 
practice) will require revision by the Supreme Court to the statewide Orphans’ Court Procedural 
Rules. This method is recommended to achieve statewide consistency and to clearly delineate 
the expectations and responsibilities of the Clerks and Judges of the Orphans’ Court. As a result 
of the length of time that is required to implement a rule change, it is recommended that a county 
administrative order be utilized to encourage counties to adopt recommendations in advance of a 
statewide rule. The administrative purge can be executed within each local Clerk of Orphans’ Court 
office.	The	Orphans’	Court	CPCMS	module	will	be	implemented	over	time,	with	final	completion	
expected in 2017.

E. Fiscal Impact

 1. Counties will experience some level of impact as there may be costs associated with 
software upgrades to provide for the recommended functionality.

VI. Removal, Replacement and Discharge of Guardians

A. Issue Statement

 The Committee was asked to examine the appropriate criteria for removing or replacing a 
guardian, while ensuring the well-being of the IP. The statute on guardianships provides due 
process and other protections for IPs. 20 Pa.C.S. §§ 5512 and 5512.2. However, there are no 
guidelines that establish measureable performance standards for guardians or enforcement of the 
IP’s rights. The statute does not specify how often a guardian must have contact with an IP or any 
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clear delineation of the guardian’s duties. Currently, there is no entity designated to provide support 
to	guardians	in	fulfilling	their	duties.

 The grounds and procedure for removing guardians are the same as the statutory grounds 
and procedure for removing executors/administrators of an estate. See Section 5515, which cross-
references Sections 3182 and 3183 of the Decedents, Estates and Fiduciaries Code. Given that 
a	person	under	guardianship	has	no	access	to	funds	to	hire	independent	counsel,	it	is	difficult	for	
an IP to access the court and have a guardian replaced or discharged. See In Re: Estate of Sheri 
Rosengarten, 871 A.2d 1249 (Pa. Super. 2005). Additionally, there is no formalized complaint 
process	specific	to	guardianships	that	allows	individuals	to	bring	matters	of	concern	to	the	court’s	
attention.

B. Committee Findings

 1. Various Pennsylvania advocacy organizations have created a Bill of Rights for adults and 
children with disabilities. Such a document does not exist for IPs over age 60. A Bill of Rights 
would	benefit	the	IP	by	reinforcing	his	or	her	statutory	rights	and	articulating	the	expectations	with	
regard to how guardians and the court should operate and make decisions on the IP’s behalf. It 
was determined that a Bill of Rights should be written in plain language, for both AIPs and IPs 
to	understand.	A	separate	document	based	on	the	specifics	of	the	statute	should	be	provided	to	
guardians.5 

	 2.	 The	difficulties	of	removing	or	replacing	a	guardian	are	not	related	to	the	standards	or	duties	
of a guardian, but are associated with the IP’s challenges in accessing the court. An interested 
person or advocacy group can petition the court for a review hearing if the guardian is suspected 
of malfeasance or dereliction of duties. The question becomes: to whom does the IP communicate 
his or her need for court review, if he or she is not able to access advocacy resources or the 
attention of an interested party? One potential option is to have the court-appointed attorney from 
the guardianship proceedings (see (VIII)(B)(1)(d) of the Guardians and Counsel Committee Report), 
make personal contact with the IP on an annual basis to determine if assistance with access to the 
courts	is	needed.	In	addition,	creating	an	easy-to-use	complaint	form,	specific	to	guardianships	and	
widely accessible from appropriate entities, would provide added protection for IPs.

 3. Proposed Senate Bill 117 adds Section 5515.1, which states the conditions under which 
the court can remove a guardian: wasting or mismanaging the estate, becoming insolvent, failing 
to perform any duty imposed by law, becoming incapacitated, moving from the state or not being 
locatable, and jeopardizing the interest of the estate or the IP.

C. Committee Recommendations

 1. It is recommended that the Bill of Rights of an Alleged Incapacitated Person (see insert) be 
provided to the AIP, as well as to any family members or concerned parties, at the time he or she 
is served with the petition, and that the Bill of Rights of an Incapacitated Person be provided to 
the IP and interested family members at the time the IP is adjudicated incapacitated. The guardian 
should receive copies of both the Bill of Rights of an Alleged Incapacitated Person and the Bill of 
Rights of an Incapacitated Person in the packet of instructions which the guardian receives upon 
appointment. It is also recommended that the OEJC create a separate document based on the 
specifics	of	the	statute	to	be	provided	to	guardians.

 2. It is recommended that judges and guardians receive training on the Bill of Rights to provide 
guidelines for making decisions on behalf of the IP. 

 3. It is recommended that a guide for guardians be developed by the OEJC and the Advisory 
Council on Elder Justice in the Courts (“Advisory Council”) which includes information about 
the minimum standards of care and the expectations and responsibilities of the guardian. It is 
recommended that the guardian maintain in-person contact with the IP at a minimum of once per 
quarter or more often as appropriate. For the guardian of the estate, it may be acceptable to have 
less	frequent	contact,	particularly	if	the	guardian	is	a	financial	institution.	The	frequency	of	contact	
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between the guardian and the IP should depend on factors such as the living situation, family 
support, medical condition, and the type of guardianship. 

 4. In order to provide the IP with court access, if needed, it is recommended that the court-
appointed attorney be required to make contact on an annual basis. This model of continued 
contact	is	a	significant	departure	from	attorneys’	finite	role	of	serving	the	IP	until	the	guardianship	
is adjudicated. Annual contact by the court-appointed attorney serves a dual purpose, to determine 
if a guardianship continues to be necessary and if the guardian is adequately performing their 
duties. The court-appointed attorney can petition the court to discharge or replace a guardian for 
failure to perform their duties. Annual contact with the IP by the court-appointed attorney would 
not be a substitute for a guardianship monitoring program, nor a substitution of the guardian’s 
statutory obligations. An annual contact from the court-appointed attorney should not substitute the 
number of contacts expected of the guardian (see recommendation (VI)(C)(3)). Additional research 
by the OEJC and Advisory Council will be needed to determine how this recommendation affects 
the	current	funding	stream	for	court-appointed	attorneys	and	whether	there	is	sufficient	need	and	
resources for additional contact.

 5. It is recommended that the Advisory Council examine how an effective complaint form and 
process,	specific	to	guardianships,	can	be	implemented	by	the	appropriate	stakeholders.

 6. It is recommended that the possibility of a pilot program similar to the Court Appointed 
Special Advocates (“CASA”) be researched by the OEJC and the Advisory Council. This program 
would provide a volunteer advocate for the AIP throughout the guardianship process who could alert 
the court of any observed wrongdoing.

 7. It is recommended the proposed language in Senate Bill 117 amending Section 5515.1 to 
address the grounds and procedures for removing and replacing guardians be adopted into the 
Guardianship Statute. 

D. Timing and Impact

 The timing of implementation of the Bill of Rights, a guide for guardians, and the continued 
involvement of the court-appointed attorney will be determined by the OEJC and the Advisory 
Council.

E. Fiscal Impact

	 The	fiscal	consequences	of	implementing	the	Bill	of	Rights,	a	guide	for	guardians,	and	the	
continued involvement of the court-appointed attorney will be determined by the OEJC.
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Bill of Rights
of An Alleged Incapacitated Person

A. Before a Guardianship Hearing occurs, YOU HAVE THE RIGHT TO:
1. Nominate in writing the person or persons you would like to serve as your guardian.1   
2. Employ less restrictive alternatives to guardianship, where appropriate, including:2 

a. Creating a Power of Attorney;
b. Executing a Living Will;
c.	 Designating	a	representative	payee	to	manage	your	benefits	(e.g.,	Social	Security);	and	
d. Requesting services through Area Agencies on Aging. 

3. Receive Notice:3 
a.	 You	must	be	notified	that	a	guardianship	petition	has	been	filed	at	least	20	days	prior	to	the	hearing;
b.	 You	must	be	provided	with	the	hearing	date;		
c. The petition must be given to you and explained to you in person; and
d.	 You	should	be	notified	of	your	rights	that	can	be	lost	if	a	guardian	is	appointed	for	you.

B. YOU HAVE THE RIGHT TO challenge the appointment of a guardian, and:
1. If you do not have or cannot afford an attorney, you may request that the court appoint an attorney for you;3

2.	 You	have	a	right	to	be	present	at	all	hearings,	unless	a	physician	or	licensed	psychologist	states	that	such	
attendance would be harmful to you;4 

3. If you wish to attend the hearing but are not able to attend, you may request a hearing at your residence;3

4.	 You	may	ask	to	have	an	independent	evaluation	of	your	alleged	incapacities;5   
5.	 You	and/or	your	attorney	may	cross-examine	witnesses;6 
6.	 You	may	request	that	the	hearing	be	closed	to	the	public	and	kept	private;3
7.	 You	may	request	a	trial	by	jury;3 and
8.	 You	may	appeal	the	rulings	of	the	court.7 

C.  If a guardian is appointed, YOU HAVE THE RIGHT TO:
1.	 Receive	prudent	financial	management	of	your	property	to	the	extent	possible;
2. Have access to training, education, medical, psychiatric, and social services;
3. Have access to the courts;
4. Receive visitors and communicate with others;
5. Receive notice of all proceedings related to determination of capacity and guardianship; and
YOU ARE ENTITLED TO: 
All of the rights granted by law as a resident in a setting such as a nursing home, personal care home, assisted 
living residence, or hospital.

D. Unless the appointment is for a “Limited Guardian,” THE FOLLOWING RIGHTS WILL BE RESTRICTED 
BY THE COURT:8 
1. To enter into a contract;
2. To sue and defend lawsuits;
3.	 To	apply	for	government	benefits;
4. To manage property or to make any gift or disposition of property;
5. To determine your residence;
6. To consent to medical treatment; and 
7. To make decisions about your social environment or other social aspects of life.

The following information should be provided to the Alleged Incapacitated Person,  
as well as any family members or concerned parties, at the time the petition is served.

1.   20 Pa.C.S. § 5604(c)(2), 5511(f).
2.   20 Pa.C.S. § 5502, 5511(e), 5518.
3.   20 Pa.C.S. § 5511(a).

4.   20 Pa.C.S. § 5511(a)(1)-(2).
5.   20 Pa.C.S. § 5511(d).
6.   20 Pa.C.S. § 5518.1.

7.   20 Pa.C.S. § 5512.1(h).
8.   20 Pa.C.S. § 5512.1(g).



Bill of Rights
of An Incapacitated Person

The following information should be provided to the Guardian of the Incapacitated Person at the time of the 
appointment AND to the Incapacitated Person, as well as any family members or concerned parties.

An Incapacitated Person under Guardianship HAS THE RIGHT TO:1 

1.  Have his or her expressed wishes and preferences respected to the greatest possible extent;2 

2.  Develop or regain, to the maximum extent possible, the capacity to manage his or her personal 
affairs by petitioning the court for a review hearing;3 

3. Have an annual review of the guardianship by the court via the required annual guardianship report 
filed	by	the	guardian;4 

4.  Appeal the court’s determination of incapacity;5 

5. Petition the court to modify or terminate the guardianship;5

6.   Have his or her intentions, whether testamentary (relating to a will) or inter vivos (relating to a gift) 
regarding his or her estate planning considered by the court;6  

In Limited Guardianship Matters, A Partially Incapacitated Person Shall:  

1. Retain all legal rights except those designated to the guardian by court order;7 

2.  Be assured that training, education, medical and psychological services, and social and vocational 
opportunities will be available, as appropriate, to develop or enhance maximum self-reliance and 
independence.8 

1.   For purposes of this Report, the 
duties and responsibilities of the court 
and of the appointed guardian which are 
set forth in Pennsylvania statutes are 
construed by the Pennsylvania Elder 
Law Task Force to codify the rights of the 

incapacitated person under guardianship.  
Additional rights may be provided, in 
addition to those listed herein.  
2.   20 Pa.C.S. § 5511(a).
3.   20 Pa.C.S. § 5512.2.
4.   20 Pa.C.S. § 5521(c).

5.   20 Pa.C.S. § 5512.1(h).
6.   20 Pa.C.S. § 5536 (b).
7.   20 Pa.C.S. § 5512.1(g).
8.   20 Pa.C.S. § 5512.1(b)(3).
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Elder Abuse and Neglect Committee 
Findings and Recommendations
Introduction

	 The	findings	and	recommendations	of	this	Committee	identify	strategies	to	prevent	the	abuse,	
neglect, and exploitation of older adults in Pennsylvania, and focusing on following topics: 

1.	 Reporting	and	preventing	financial	abuse	and	exploitation	of	elders;	

2. Training, information, and collaboration; 

3. Developing effective court practices to address elder abuse and promote 
access to justice for Pennsylvania elders.

I. Financial Abuse and Exploitation of Elders

A. Issue Statement - Power of Attorney and Financial Abuse 

 According to the Pennsylvania Department of Aging (“Department of Aging”), aside from 
self-neglect	and	caretaker	abuse,	financial	abuse	is	the	most	frequent	type	of	abuse	against	
Pennsylvania	elders.	In	Fiscal	Year	(“FY”)	2012-2013,	16.1%	of	abuse	cases	investigated	by	Area	
Agencies	on	Aging	(“AAAs”)	in	Pennsylvania	involved	substantiated	complaints	of	financial	abuse	
against elders.1 According to some estimates, 30% of elder abuse cases may involve some type of 
financial	exploitation.2 A recent study published by MetLife Mature Market Institute estimates that 
the	annual	financial	loss	by	victims	of	elder	financial	abuse	in	the	United	States	exceeds	$2.9	billion	
dollars annually.3

	 Frequently,	financial	abuse	of	elders	involves	the	use	(or	misuse)	of	a	power	of	attorney	
(“POA”).4 As seen in countless news reports, abuse through a POA can have devastating 
consequences.5

 With this background in mind, the Committee closely studied the 2006 Uniform Power of 
Attorney Act (“UPAA”), the Pennsylvania Joint State Government Commission’s (“JSGC”) Report 
of the Advisory Committee on Decedents’ Estates Laws (“Advisory Committee”) (March 2010 
and June 2011), Senate Bill 620 of 2013, Pr. No. 627 (“Senate Bill 620”), House Bill 1429 of 2013 
(“House Bill 1429”) (subsequently enacted as Act 95 of 2014), House Bill 2007 of 2014, Pr. No. 
3441 (“House Bill 2007”), House Bill 2014 of 2014, Pr. No. 3326 (“House Bill 2014”), House Bill 
2057 of 2014, Pr. No. 3054 (“House Bill 2057”), as well as news reports, law review articles, and 
other professional publications. 

B. Committee Findings 

1. Powers of Attorney

a) Standing

	 In	considering	how	best	to	combat	elder	financial	abuse/exploitation	in	connection	with	the	use	
of a POA, the Committee began by considering the issue of standing – namely who has the legal 
authority to question POA transactions and whether standing should be expanded to allow more 
interested parties to challenge actions taken on behalf of a principal.6 Pennsylvania law currently 
affords standing to principals, guardians, and government agencies acting under the Older Adults 
Protective Services Act, (“OAPSA”), 35 P.S. §§ 10225.101—10225.5102, and other individuals as 
determined on a case-by-case basis.7
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	 The	Committee	considered	both	the	benefits	and	detriments	of	expanding	standing.	Expanding	
standing would make it easier for concerned family members, friends, and other interested parties 
to seek court review and intervention when abuse is suspected. In addition, the Committee 
recognized that often an elder may sign a POA that grants broad powers, without understanding 
what authority it confers. An elder principal may unknowingly grant very broad powers, leaving 
him or herself susceptible to abuse. Expanding standing to challenge an agent’s actions may help 
prevent such abuses.

 Countervailing concerns were also contemplated, including the right of privacy and the 
right of a principal to authorize an agent to act on his or her behalf without interference. The 
Committee recognized that these concerns may outweigh even well-intentioned interference by 
family	members.	Moreover,	the	Committee	recognized	a	key	benefit	of	using	a	POA,	is	that	court	
involvement is usually not required. Expanding standing may increase the possibility of litigation, 
which in turn could impair the utility of a POA. It was argued that if an individual has concerns about 
actions taken by an agent, those concerns should be reported to the local AAA or the Department 
of Aging, which have authority to investigate and, if necessary, have standing to bring an action 
through the OAPSA. If it is determined that the elder may be incapacitated, the AAA may also 
petition for guardianship. 

 The Committee considered the position of the JSGC’s Advisory Committee’s March 2010 Report 
at pages 39-41, (which reviewed the UPAA), as well as other proposals, and after considerable 
discussion, endorsed enactment of Section 116 of the UPAA.

 The authors of the 2006 UPAA included Section 116 to address standing to request judicial 
review of an agent’s actions under a POA. This section provides as follows:

Section § 116. Judicial Relief:

(a)  The following persons may petition a court to construe a power of attorney or 
review the agent’s conduct, and grant appropriate relief:

(1) the principal or the agent;

(2)	 a	guardian,	conservator,	or	other	fiduciary	acting	for	the	principal;

(3) a person authorized to make health-care decisions for the principal;

(4) the principal’s spouse, parent, or descendant;

(5) an individual who would qualify as a presumptive heir of the principal;

(6)	 a	person	named	as	a	beneficiary	to	receive	any	property,	benefit,	or	
contractual	right	on	the	principal’s	death	or	as	a	beneficiary	of	a	trust	
created	by	or	for	the	principal	that	has	a	financial	interest	in	the	principal’s	
estate;

(7) a governmental agency having regulatory authority to protect the welfare 
of the principal;

(8)	 the	principal’s	caregiver	or	another	person	that	demonstrates	sufficient	
interest in the principal’s welfare; and

(9) a person asked to accept the power of attorney.

(b)	Upon	motion	by	the	principal,	the	court	shall	dismiss	a	petition	filed	under	
this	section,	unless	the	court	finds	that	the	principal	lacks	capacity	to	revoke	the	
agent’s authority or the power of attorney.
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UPAA § 116. The Comment to the proposal provides as follows:

The primary purpose of this section is to protect vulnerable or incapacitated 
principals	against	financial	abuse.	Subsection	(a)	sets	forth	broad	categories	
of persons who have standing to petition the court for construction of the 
power of attorney or review of the agent’s conduct, including in the list 
a	 “person	 that	demonstrates	sufficient	 interest	 in	 the	principal’s	welfare”	
(subsection	(a)(8)).	Allowing	any	person	with	sufficient	interest	to	petition	
the court is the approach taken by the majority of states that have standing 
provisions. See Cal. Prob. Code § 4540 (West Supp. 2006); Colo. Rev. 
Stat. Ann. § 15-14-609 (West 2005); 755 Ill. Comp. Stat. Ann. 45/2-10 
(West 1992); Ind. Code Ann. § 30-5-3-5	 (West	 1994);	 Kan.	 Stat.	Ann.§	
58-662 (2005); Mo. Ann. Stat. § 404.727 (West 2001); N.H. Rev. Stat. 
Ann. § 506:7 (LexisNexis 1997 & Supp. 2005); Wash. Rev. Code Ann. § 
11.94.100 (Supp. 2006); Wis. Stat. Ann. § 243.07(6r) (West 2001). But cf. 
20 Pa. Cons. Stat. Ann. § 5604 (West 2005) (limiting standing to an agency 
acting pursuant to the Older Adults Protective Services Act); Vt. Stat. 
Ann. tit.14, § 3510(b) (2002 & 2006-3 Vt. Adv. Legis. Serv. 228) (limiting 
standing to the commissioner of disabilities, aging, and independent living).

In	addition	to	providing	a	means	for	detecting	and	redressing	financial	abuse	
by agents, this section protects the self-determination rights of principals. 
Subsection (b) states that the court must dismiss a petition upon the principal’s 
motion	unless	the	court	finds	that	the	principal	lacks	the	capacity	to	revoke	
the agent’s authority or the power of attorney. Contrasted with the breadth 
of Section 116 is Section 114(h) which narrowly limits the persons who can 
request an agent to account for transactions conducted on the principal’s 
behalf. The rationale for narrowly restricting who may request an agent to 
account	is	the	preservation	of	the	principal’s	financial	privacy.	See	Section	
114 Comment. Section 116 operates as a check-and-balance on the narrow 
scope of Section 114(h) and provides what, in many circumstances, may be 
the only means to detect and stop agent abuse of an incapacitated principal.

 UPAA § 116,	comment.	As	noted	in	the	first	paragraph	in	the	comment,	even	before	Section	116	
was	drafted,	at	least	nine	states	had	laws	allowing	individuals	with	a	sufficient	interest	in	the	welfare	of	
the principal, and upon good cause shown, to petition the court to review an agent’s actions and grant 
appropriate	relief.	(The	nine	states	include:	California,	Colorado,	Illinois,	Indiana,	Kansas,	Missouri,	
New	Hampshire,	Washington	and	Wisconsin).	Since	2006,	the	following	additional	fifteen	states	
adopted UPAA § 116: Alabama, Arkansas, Colorado, Hawaii, Idaho, Iowa, Maine, Maryland, Montana, 
Nebraska, New Mexico, Ohio, Virginia, West Virginia, and Wisconsin.8

 Thus, nearly one half of the states in the country explicitly provide standing to parties interested 
in the welfare of a principal to seek judicial review of an agent’s actions undertaken on behalf of a 
principal. Alabama extends standing even further, granting it to “any other person who demonstrates 
a	sufficient	legal	interest	in	the	construction	or	validity	of	the	power	of	attorney	or	the	agent’s	conduct	
in connection with the power of attorney, such as to give that person standing.” Ala. Code 1975, § 
26-1A-116(a)(10). 

 In addition, the UPAA authors intended Section 116 to provide an important protection for principals. 
Another provision of the UPAA limits the categories of persons who can demand an agent account for 
actions taken on behalf of a principal. UPAA § 114 (Agent’s Duties). Subsection (h) provides: 

“[e]xcept as otherwise provided in the power of attorney, an agent is not 
required to disclose receipts, disbursements, or transactions conducted 
on behalf of the principal unless ordered by a court or requested by 
the	 principal,	 a	 guardian,	 a	 conservator,	 another	 fiduciary	 acting	 for	 the	
principal, a governmental agency having authority to protect the welfare 
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of the principal, or, upon the death of the principal, by the personal 
representative or successor in interest of the principal’s estate. If so 
requested, within 30 days the agent shall comply with the request or 
provide a writing or other record substantiating why additional time is 
needed and shall comply with the request within an additional 30 days.”

UPAA § 114(h). The comment to UPAA § 114(h) explains the rationale for this limitation:

Subsection	 (h)	 codifies	 the	 agent’s	 common	 law	 duty	 to	 account	 to	 a	
principal (see Restatement (Third) of Agency § 8.12 (2006); Restatement 
(First)	of	Agency	§	382	(1933)).	Rather	than	create	an	affirmative	duty	of	
periodic accounting, subsection (h) states that the agent is not required 
to disclose receipts, disbursements, or transactions unless ordered by a 
court	or	requested	by	the	principal,	a	fiduciary	acting	for	the	principal,	or	a	
governmental agency with authority to protect the welfare of the principal. If 
the principal is deceased, the principal’s personal representative or successor 
in	interest	may	request	an	agent	to	account.	While	there	is	no	affirmative	duty	
to account unless ordered by the court or requested by one of the foregoing 
persons, subsection (b)(4) does create a default duty to keep records.

The narrow categories of persons that may request an agent to account 
are consistent with the premise that a principal with capacity should 
control	 to	 whom	 the	 details	 of	 financial	 transactions	 are	 disclosed.	 If	 a	
principal	becomes	 incapacitated	or	dies,	 then	 the	principal’s	 fiduciary	or	
personal representative may succeed to that monitoring function. The 
inclusion of a governmental agency (such as Adult Protective Services) 
in the list of persons that may request an agent to account is patterned 
after state legislative trends and is a response to growing national concern 
about	 financial	 abuse	 of	 vulnerable	 persons.	 See	 755	 Ill.	 Comp.	 Stat.	
Ann. 45/2-7.5 (West Supp. 2006 & 2006 Ill. Legis. Serv. 1754); 20 Pa. 
Cons. Stat. Ann. § 5604(d) (West 2005); Vt. Stat. Ann. tit.14, § 3510(b) 
(2002 & 2006-3 Vt. Adv. Legis. Serv. 228). See generally Donna J. 
Rabiner,	David	 Brown	&	 Janet	O’Keeffe,	 Financial	 Exploitation	 of	Older	
Persons: Policy Issues and Recommendations for Addressing Them, 
16 J. Elder Abuse & Neglect 65 (2004). As an additional protective 
countermeasure to the narrow categories of persons who may request an 
agent to account, the Act contains a broad standing provision for seeking 
judicial review of an agent’s conduct. See Section 116 and Comment.

 UPAA § 114(h), comment. (emphasis added). Accordingly, UPAA § 114(h) and § 116 were designed 
to work together, protecting privacy by limiting the number of people who could demand an accounting 
by an agent, but explicitly expanding the list of individuals who could seek judicial review of an agent’s 
actions if a principal is incapacitated. As noted in the comment to UPAA § 116, “[s]ection 116 operates 
as a check-and-balance on the narrow scope of § 114(h) and provides what, in many circumstances, 
may be the only means to detect and stop agent abuse of an incapacitated principal.” (emphasis 
added).

 Importantly, Pennsylvania Act 95 of 2014, Act of July 2, 2014, P.L. 855, No. 95, (“Act 95 of 2014”) 
includes language substantially identical to UPAA § 114(h),9 but does not contain the corresponding 
language from UPAA § 116. The Committee believes this omission should be corrected in subsequent 
legislation. 

 As noted above, in Pennsylvania, standing to challenge the actions of an agent acting under a POA 
is currently limited to principals, guardians, and government agencies acting under the OAPSA, and 
individuals who are granted standing on a case-by-case basis. 

 The Committee recommends that standing be expanded for the following reasons: (1) government 
and	private	studies	note	that	financial	exploitation	in	the	country	is	epidemic;10 (2) nearly half of the 
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states in the country have expanded standing to challenge actions by agents far beyond what currently 
exists in Pennsylvania in an effort to prevent abuse; (3) as noted in the comment thereto, Section 116 
of the UPAA “may be the only means to detect and stop agent abuse of an incapacitated principal;”11 
and (4) Pennsylvania has already enacted section 114(h) of the UPAA, but has not yet adopted the 
important corollary provisions of Section 116.

 Statutorily authorizing additional interested parties to seek court review of an agent’s actions taken 
on behalf of an incapacitated principal is a critical step in the detection and prevention of elder abuse. 
Accordingly, the Committee recommends that the General Assembly enact a statute consistent with 
section 116 of the UPAA.12

b) POA Registry 

 The Committee discussed a POA registry as a possibility for deterring and preventing abuse 
through	a	POA.	It	was	suggested	that	POAs	could	be	registered	either	statewide	or	in	county	offices,	
thereby providing a mechanism to ensure they are legitimate.

 However, the Committee members expressed several concerns over a registry. First, if POAs were 
filed	as	part	of	a	county	or	statewide	registry,	it	could	expose	elders	to	“scammers,”	as	their	assets	
and otherwise private affairs would become a matter of public record. Second, it may infringe on an 
individual’s right to privacy. Third, the registry, without more, may give rise to an unfounded presumption 
that a POA is legitimate. These same concerns were noted in a policy monograph by the National 
Center for State Courts addressing POA abuse. See Nat’l Ctr. for State Courts, Addressing Power of 
Attorney Abuse: What Courts Can Do to Enhance the Justice System Response, 8. While possible 
benefits	of	a	POA	registry	were	recognized,	the	Committee	ultimately	decided	to	not	recommend	a	POA	
registry. 

c) Accountings

	 The	Committee	considered	recommending	a	requirement	that	agents	file	regular	accountings	
(as is done with guardianships). Such a requirement may allow for earlier detection of, and possibly 
prevention of, misdeeds, since an agent may be deterred from acting improperly if the transactions are 
subject to public scrutiny. However, for many of the same reasons noted in rejecting a POA registry, the 
Committee did not adopt this recommendation. 

2. Financial Abuse

a) Assistance from Financial Institutions: Reporting and Training

	 The	Committee	was	asked	to	consider	other	measures	that	may	help	prevent	elder	financial	
abuse.	It	was	suggested	that	banks	are	often	“on	the	front	lines”	of	attempted	elder	financial	abuse	
and	exploitation	and,	as	such,	are	powerful	allies	in	the	fight	against	such	crimes.	While	the	Committee	
recognized	that	many	banks	and	financial	institutions	take	steps	to	prevent	elder	exploitation	and	
abuse, it was agreed that more can be done. In this regard, the Committee considered whether banks 
and	other	financial	institutions	should	be	required	to	train	employees	to	spot	potential	abuse,	and	be	
designated as mandatory reporters of suspected abuse. 

 Initially, a question was raised whether reporting suspected abuse could potentially expose an 
individual or institution to liability. However, under 35 P.S. § 10225.302(d), immunity exists for reporting 
suspected abuse or exploitation.13

 The Committee learned that at least eight states and the District of Columbia have mandatory 
reporting	requirements	by	financial	institutions	if	financial	abuse	is	suspected.14 These jurisdictions 
include:	Arkansas,	California,	Colorado,	the	District	of	Columbia,	Florida,	Georgia,	Hawaii,	Kansas,	and	
Maryland.15 Maryland also has a mandatory training requirement.

 The Committee considered three arguments in opposition to mandatory reporting. First, mandatory 
reporting	requirements	could	be	onerous	to	banks	and	other	financial	service	providers	that	
constitute	“financial	institutions.”	Second,	defining	what	constitutes	a	financial	institution	may	itself	be	
challenging.16 Third, mandatory reporting would result in AAAs being inundated by reports.
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 As an alternative to mandatory reporting, the Committee considered an information sharing 
and	identification	proposal.	Specifically,	(a)	authority	could	be	sought	from	the	Pennsylvania	Office	
of Attorney General (“OAG”) to enable sharing of “Suspicious Activity Reports” (“SARs”) with the 
Pennsylvania	Department	of	Aging;	(b)	financial	service	providers	could	work	with	the	Department	
of	Aging	on	recommended	protocols	and	training	for	identifying	suspicious	financial	activity;	and	
(c)	financial	service	providers	could	be	given	statutory	authority	(and	immunity)	to	delay	for	five	
days	suspicious	financial	transactions	attempted	by	or	for	elder	customers	(similar	to	the	law	in	
Washington).17

 A brief explanation of the SAR Initiative is informative. It has been described as “a joint collaborative 
effort by the United States Department of Homeland Security, the Federal Bureau of Investigation, and 
state, local, tribal, and territorial law enforcement partners. This initiative provides law enforcement 
with another tool to help prevent terrorism and other related criminal activity by establishing a national 
capacity for gathering, documenting, processing, analyzing, and sharing SAR information.”18 

 Pursuant to federal regulations, banks, bank holding companies, and their subsidiaries are required 
to	file	a	SAR	with	respect	to:	

Criminal violations involving insider abuse in any amount. 

Criminal	violations	aggregating	$5,000	or	more	when	a	suspect	can	be	identified.	

Criminal violations aggregating $25,000 or more regardless of a potential suspect. 

Transactions	conducted	or	attempted	by,	at,	or	through	the	bank	(or	an	affiliate)	and	aggregating	
$5,000	or	more,	if	the	bank	or	affiliate	knows,	suspects,	or	has	reason	to	suspect	that	the	
transaction: 

	 1.	 May	involve	potential	money	laundering	or	other	illegal	activity	(e.g.,	terrorism	financing).

 2. Is designed to evade the [Bank Secrecy Act (“BSA”)] or its implementing regulations.

 3. Has no business or apparent lawful purpose or it is not the type of transaction that 
the particular customer would normally be expected to engage in, and the bank knows of no 
reasonable explanation for the transaction after examining the available facts, including the 
background and possible purpose of the transaction.

 12 C.F.R. § 21.11.19	SARs	are	confidential,	and	the	reports	or	the	information	contained	therein	
may only be shared with: the criminal investigative services of the armed forces; the Bureau of Alcohol, 
Tobacco, and Firearms; an attorney general, district attorney, or state’s attorney at the state or local 
level; the Drug Enforcement Administration; the Federal Bureau of Investigation; the Internal Revenue 
Service	or	tax	enforcement	agencies	at	the	state	level;	the	Office	of	Foreign	Assets	Control;	a	state	or	
local	police	department;	a	United	States	Attorney’s	Office;	Immigration	and	Customs	Enforcement;	the	
U.S. Postal Inspection Service; and the United States Secret Service.20

	 The	Committee	considered	that	sharing	information	in	the	SARs	could	benefit	the	Department	
of Aging insofar as patterns may be more easily seen. In addition, the Department of Aging could 
use the information provided to initiate investigations, when warranted. However, after considerable 
deliberation,	the	Committee	decided	the	SAR	sharing	proposal	is	not	sufficient,	in	itself,	to	address	or	
stop	exploitation	and	financial	abuse. 

	 The	Committee	noted	that	SARs	are	not	required	to	be	filed	until	30	days,	and	in	some	cases,	up	
to 60 days, after the suspicious activity occurs, and therefore may have limited utility in preventing 
financial	abuse.	The	Committee	determined	that	stopping	transactions	at	the	time	of	occurrence,	
and	prompt	reporting	to	local	agencies,	is	critical	to	combating	elder	financial	abuse	and	exploitation.	
Moreover,	the	Committee	was	concerned	that,	given	federal	confidentiality	requirements,	AAAs	may	not	
fit	within	the	federal	definition	of	agencies	eligible	to	receive	SARs.	Nevertheless,	seeking	additional	
collaboration and requesting that the Department of Aging receive a copy of SARs may be a worthwhile 
inquiry for that agency to pursue. The Committee decided that this determination is best left to the 
discretion of the Department of Aging.
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 As noted above, at least eight states and the District of Columbia require mandatory reporting by 
financial	institutions	when	financial	abuse	or	exploitation	of	an	elder	is	suspected.	This	seems	to	be	a	
growing trend, with Maryland and Hawaii becoming the latest states to mandate reporting in 2012 and 
2013	respectively.	State	legislatures	appear	convinced	that	financial	institutions	play	an	important	role	
in	curbing	and	preventing	elder	financial	abuse.	As	noted	in	one	recent	publication:

Banks	have	the	potential	to	play	a	critical	role	in	preventing	the	financial	
abuse of older people by reporting suspicious activity to protective 
services agencies and local law enforcement. A bank teller, for example, 
who sees and interacts with bank customers on a regular basis, is in a 
position	to	spot	the	signs	of	financial	elder	abuse.

	 The	author	also	noted	“[s]ome	states	are	including	banks	in	their	efforts	to	combat	elder	financial	
abuse,	recognizing	that	banks	are	usually	the	first	line	of	defense	against	elder	abuse	because	they	are	
in the best position to spot the signs of such abuse.”21

	 Education	and	training	are	also	important	to	enable	banks	to	detect	and	prevent	financial	
exploitation. To assist banks with education and training, for example, the Maryland Bankers 
Association issued a “Member Alert” in September 2012, following that state’s passage of mandatory 
education	and	reporting	laws	for	financial	institutions.	Among	other	tools,	this	document	includes	
guidance for members on an “elder abuse training and reporting program,” a link to an “elder 
financial	abuse	reporting	protocol	chart,”	and	an	“elder	financial	abuse	reporting	form.”22 These tools 
were developed with input from the Bankers Association members, legal counsel, and Maryland’s 
Department of Aging and Adult Protective Services. The Committee therefore decided to recommend 
that	a	similar	publication	be	developed	for	Pennsylvania	financial	institutions.

 The Committee found Maryland to be a good model, which should help alleviate concerns that 
AAAs	will	be	inundated	with	reports.	The	Department	of	Aging	should	work	with	financial	institutions,	
and with the Pennsylvania Bankers Association, to develop protocols on what activity should be 
reported,	how	it	should	be	reported,	and	develop	a	uniform	reporting	form	for	use	by	all	financial	
institutions. The Committee suggests that carefully specifying what information should be reported and 
developing a uniform reporting template will help the AAAs in focusing on credible reports of suspected 
financial	abuse.

	 The	Committee	believes	that	strong	steps	need	to	be	taken	to	help	prevent	elder	financial	abuse	
and	exploitation.	Mandatory	reporting	laws	for	those	“on	the	front	lines”	(i.e.,	financial	institutions)	can	
go	a	long	way	toward	addressing	the	problem	of	financial	exploitation	of	elders.	Mandatory	training	
requirements, such as those in Maryland and other states, can help ensure that all employees of 
financial	institutions	in	the	Commonwealth	have	a	base	of	knowledge	and	are	better	able	to	identify,	
and	promptly	report,	elder	financial	abuse	and	exploitation	to	authorities.23

	 As	a	further	measure,	providing	financial	service	providers	with	the	authority	to	stop	suspicious	
transactions	before	they	occur	will	give	the	financial	institutions	time	to	inquire	into	the	transaction	
and, when appropriate, notify the AAA or law enforcement. The Committee learned that often bank 
employees suspect a transaction may be improper, but feel powerless to stop the transaction. Because 
it is critically important to stop fraudulent, abusive, and exploitative transactions as they occur or 
risk permanent loss of the funds, the Committee decided to recommend statutory authorization for 
financial	institutions	to	delay	and	report	transactions	that	appear	to	involve	financial	abuse	of	an	elder.	
Delaying	these	transactions	for	five	days	and	reporting	to	AAAs	and/or	law	enforcement	would	allow	
for	an	investigation	to	confirm	the	legitimacy	of	the	transaction	–	before	funds	are	released.	Financial	
institutions should be afforded immunity from liability for good faith efforts undertaken in this regard. 

	 Accordingly,	the	Committee	recommends	that	the	General	Assembly	statutorily	require	all	financial	
institutions	conducting	business	in	Pennsylvania	to	be	mandatory	reporters	of	suspected	financial	
abuse and exploitation against elder customers.24 In addition, a state mandated training program to 
help	identify	elder	financial	abuse	and	exploitation	should	be	established	for	all	employees	of	financial	
institutions who process transactions for elder customers.25	The	specific	training	curriculum	should	
be developed under the leadership of the Department of Aging, with input from relevant stakeholders, 
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including	the	banking	industry	and	the	Office	of	Elder	Justice	in	the	Courts	(“OEJC”).	Furthermore,	
financial	institutions	should	be	given	statutory	authority	to	delay	for	five	days	suspicious	transactions	
and to report these to the local AAA and/or law enforcement.

b) Increased Funding for State and Local Prevention Efforts

 The Committee discussed other steps that could help prevent or mitigate the damage caused by 
financial	abuse	against	elders.	It	was	noted	that	AAAs	and	local	district	attorneys	provide	the	best	
resources for responding to suspected abuse. However, there was concern that AAAs and even 
district	attorneys	in	Pennsylvania	may	lack	sufficient	resources	to	thoroughly	investigate	allegations	
of	suspected	financial	abuse,	particularly	when	complex	financial	audits	are	necessary.	There	was	a	
general consensus that many AAAs and district attorneys do not have the personnel, funds, or technical 
ability	to	conduct	complex	forensic	audits	in	elder	financial	abuse	cases.	

 The Committee recommends increased funding for the Department of Aging, to enable the 52 AAAs 
to	more	thoroughly	investigate	allegations	of	financial	abuse.	Currently,	the	Department	of	Aging	has	
only one forensic accountant providing statewide support to the AAAs. To assist, the Pennsylvania 
Commission on Crime and Delinquency (“PCCD”) provided a two year grant to the Department of 
Aging’s Institute on Protective Services at Temple University for a project entitled “Central Pennsylvania 
Multi-County Elder Theft Investigation Collaboration Project.” This initiative provides an additional 
part-time	fraud	examiner/financial	analyst	to	investigate	complex	elder	theft	cases	occurring	in	six	
counties in central Pennsylvania. The Committee recommends that additional funds be made available 
to	expand	the	scope	of	this	and	similar	projects	statewide	to	provide	financial	auditing	services	to	all	
counties in need of assistance.

c) Additional State-Level Assistance

i. Assistance From other Commonwealth Departments

 The Committee recommends that the OAG and the Pennsylvania State Police (“PSP”) make their 
financial	investigators	available	to	assist	local	prosecutors	and	AAAs	with	especially	complex	cases.26 

ii. Comprehensive Collaboration

	 The	Committee	learned	that	some	financial	institutions	charge	AAAs	fees	to	obtain	copies	of	
financial	records	of	individuals,	and	often	these	fees	can	pose	a	barrier	to	a	thorough	investigation.	The	
Committee agreed that AAAs should, and must, have access to bank records as referenced under the 
OAPSA and other regulations.27 At the same time, the Committee members appreciate that copying 
and	staff	time	imposes	a	cost	on	financial	institutions.	The	Committee	believes	it	may	be	prudent	for	
the	Department	of	Aging	and	representatives	of	financial	institutions	to	collaborate	and	explore	the	
possibility of a standard records request (and cost) for an initial review of complaints. If additional 
information	is	needed,	an	AAA	should	work	with	the	financial	institution	to	determine	the	most	efficient	
and cost-effective way of obtaining the required information. 

 Finally, the Committee recommends that funds be made available to enable AAAs to obtain all 
records necessary to conduct a thorough evaluation. Financial institutions should be encouraged to 
provide	this	service	at	a	reduced	cost,	given	the	shared	interest	in	protecting	elders	from	financial	
exploitation.	If	necessary,	legislation	should	be	enacted	limiting	the	amount	financial	institutions	may	
charge AAAs for records production.

d) Use of Court Procedures to Preserve Assets

	 The	Allegheny	County	District	Attorney’s	Office	reported	it	has	successfully	used	42	Pa.C.S.	§	
9728(e)	and	(f)	allowing	the	Commonwealth	to	freeze	assets	simultaneously	with	the	filing	of	a	criminal	
complaint, or even earlier, upon a showing of probable cause to believe the assets will be needed 
to satisfy an anticipated restitution order.28 The Committee believes this mechanism should be used 
by	prosecutors	statewide	in	cases	involving	elder	financial	abuse.	The	Committee	encourages	the	
Pennsylvania District Attorney’s Association (“PDAA”) to educate prosecutors about the existence and 
application	of	this	statute,	particularly	in	elder	abuse	cases.	The	Administrative	Office	of	Pennsylvania	
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Courts’ (“AOPC”) Judicial Education Department should provide similar education to members of the 
judiciary. 

e) Assistance from the Bar

 The Committee believes access to legal services for elders is critical. Elders often have limited 
means, but a great need for competent legal assistance - not only in drafting estate-planning 
documents such as POAs but also in pursuing civil suits to recover funds improperly taken.

 The Committee requests that the Supreme Court of Pennsylvania (“Supreme Court”) consider 
authorizing a limited practice for pro bono service by retired and voluntarily inactive lawyers to work 
with elders and members of the aging network, such as legal service providers, to better ensure elder 
Pennsylvanians have access to legal counsel.

 In addition, the Committee recommends that the Supreme Court consider an even more expansive 
program to encourage all attorneys (approximately 64,000 active and 11,000 inactive attorneys) to 
engage in pro bono work for elders. As an incentive, it is recommended that continuing legal education 
(“CLE”) credit be given for the work.

 The pro bono work by retired attorneys and by active attorneys in exchange for CLE credit could be 
part of an ambitious program in which attorneys would be authorized to counsel elders in drafting POA 
or other estate planning documents. Attorneys could also represent elders who have been victimized 
by	financial	exploitation	in	civil	actions	to	recover	their	assets	from	perpetrators.	See Section III.B.3.a. 
Soliciting pro bono attorneys to draft POA instruments might facilitate efforts to detect or deter misuse 
and misunderstanding of the POA. Both of these innovative initiatives could serve as models for other 
states.

f) Consistent Insurance Requirements

 The Committee learned of a possible anomaly in Pennsylvania with regard to insurance 
requirements for personal care homes, assisted living residences and home health care agencies. 
As of June 13, 2013, the Pennsylvania Department of Human Services (“DHS”) (formerly known as 
the	Department	of	Public	Welfare)	identified	1248	licensed	personal	care	homes	in	Pennsylvania	
and 22 licensed assisted living residences. The Pennsylvania	Department	of	Public	Health	identified	
491 licensed home health care agencies. Currently, these entities are not required to have liability 
insurance. This is in contrast to physicians, hospitals, birthing centers, nursing homes, and midwives, 
all of which are required to maintain liability insurance pursuant to the Medical Care Availability and 
Reduction of Error Act (“MCARE Act”), 40 P.S. §1303.101 et seq.

 Committee members noted that most of these facilities do carry liability insurance, but some do 
not. Without facility or agency insurance, individuals who are injured as a result of negligent conduct 
may have no recourse to recover for damages suffered. These damages often include major medical 
expenses, which must be borne by the individual. However, since many of those injured as a result 
of negligent conduct are already the most vulnerable Pennsylvanians, and because many injured 
are elders, payment of these medical expenses oftentimes falls to the Commonwealth in the form of 
Medical Assistance payments by DHS. The failure to require insurance not only places unnecessary 
burdens	on	individuals,	but	also	results	in	a	financial	burden	to	the	Commonwealth.

 Some Committee members expressed that the General Assembly should require all personal 
care homes, assisted living residences and home health care agencies to carry a minimum of liability 
insurance; however, others urged caution, noting the imposition of insurance requirements may force 
some entities out of business. The Committee recommends that the General Assembly consider this 
issue more fully. 

C. Committee Recommendations

 1. The General Assembly should adopt the provisions of Section 116 of UPAA to statutorily 
broaden and specify those individuals and entities who have standing to request judicial review 
of actions of agents operating under a POA document.
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	 2.	 With	regard	to	preventing	or	mitigating	damages	caused	by	financial	abuse	against	
elders, the following is recommended: 

a. Financial Abuse and Exploitation

i. Financial institutions should be statutorily required to be mandatory reporters of 
suspected	financial	abuse	or	exploitation	of	elders.	

ii. Financial institutions should be statutorily required to administer training programs 
similar to the ones required in Maryland to help identify, prevent, and report elder 
financial	abuse.	The	training	programs	should	be	uniform	statewide	and	should	be	
developed under the leadership of the Department of Aging.

iii. Financial institutions should be given statutory authority (and immunity) to delay, for 
five	days,	suspicious	financial	transactions	attempted	by	or	for	elders	and	to	report	
the suspicious conduct to AAAs and/or law enforcement.

iv. The Department of Aging should consider requesting that it receive a copy of SARs.

b. Funding for the aging network through the Department of Aging should be increased 
through an appropriation, and more grant opportunities should be available through 
PCCD	to	facilitate	thorough	investigations	of	alleged	financial	abuse.	

c. State-Level Assistance

i.	 The	OAG	and	PSP	should	be	asked	to	make	financial	investigators	available	to	
assist	local	prosecutors	and	AAAs	when	complex	cases	of	elder	financial	abuse	are	
alleged. 

ii.	 The	Department	of	Aging	and	financial	institutions	should	work	together	to	determine	
the	most	effective	and	efficient	way	for	AAAs	to	obtain	financial	records	needed	to	
conduct	investigations	of	financial	abuse	and	exploitation.	Funds	should	be	made	
available	to	enable	AAAs	to	obtain	needed	records	from	financial	institutions	or,	if	
necessary,	legislation	should	be	enacted	establishing	the	amount	financial	institutions	
may charge AAAs for record production.

d. Prosecutors in Pennsylvania should use 42 Pa.C.S. § 9728(e) and (f) to the fullest extent 
possible to help ensure funds and assets are available to satisfy anticipated restitution 
orders in appropriate cases, and educational initiatives should be undertaken to ensure 
district attorneys and Common Pleas judges are aware of this mechanism for freezing 
assets. 

e. The Supreme Court should consider authorizing a limited practice for pro bono service 
by retired and voluntarily inactive lawyers to work with elders and members of the aging 
network to better ensure elder Pennsylvanians have access to legal counsel in drafting 
documents as well as in civil suits to recover misappropriated funds or assets. The 
Supreme Court should also consider ways to encourage active attorneys to provide pro 
bono services to elder Pennsylvanians, such as through CLE credits. 

f. The General Assembly should consider whether all personal care homes, assisted 
living residences, and home health care agencies should carry a minimum of liability 
insurance.

D. Timing and Fiscal Impact

	 Recommendations	1a	(standing)	and	2a	(financial	institutions)	are	referred	to	the	General	
Assembly. Presumably, the referral of these recommendations can be made immediately; however, a 
full cost analysis, particularly regarding Recommendation 2a, will need to be considered by the General 
Assembly.	There	will	likely	be	costs,	both	to	the	Commonwealth	and	to	financial	institutions.	It	is	not	
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believed such costs will be prohibitive, as other states have adopted similar training and reporting 
requirements. It is believed that these Recommendations will have an immediate and substantial 
impact	on	preventing	financial	abuse	of	elders.	

	 It	is	believed	that	portion	of	Recommendation	2a	suggesting	financial	institutions	be	authorized 
to	delay	transactions	for	five	days	will	entail	only	minimal	cost,	while	providing	an	important	tool	for	
stopping	elder	financial	abuse	before	it	occurs.	

 Cost is a central component of Recommendations 2b and 2c, as both call for increased funding 
for the Department of Aging and AAAs, and increased assistance to AAAs and local prosecutors by 
OAG and PSP. The Committee defers to the General Assembly to determine the appropriate amount 
and source of such funding. However, as with other recommendations in this section, it is believed that 
implementation	of	these	recommendations	will	have	an	immediate	and	significant	effect	on	preventing	
elder	financial	abuse.	

 Recommendation 2d calls for an educational effort by the PDAA and the AOPC’s Judicial Education 
Department. It is believed education on this initiative, which will help to preserve funds to satisfy 
anticipated	restitution	orders,	will	be	highly	beneficial.	Minimal	costs	to	fund	the	educational	initiatives	
can be expected.

	 The	fiscal	implications	of	Recommendation	2e	(assistance	from	attorneys)	will	have	to	be	
determined by the Supreme Court. Other than the cost associated with studying these initiatives, no 
significant	cost	is	anticipated	in	the	near	future.	However,	some	cost	will	likely	be	associated	with	
maintaining a database of voluntarily inactive attorneys providing pro bono service. Additionally, if CLE 
credits are to be given for pro bono services, some cost can be anticipated in developing a system 
to	track	credits.	However,	it	is	expected	that	the	benefits	of	providing	free	or	low-cost	legal	counsel	to	
elder Pennsylvanians will far outweigh these negligible expenses. 

 Recommendation 2f (consistent insurance requirements) will have some cost associated with it, the 
amount of which will have to be determined by the General Assembly. 

 As noted above, the Committee believes each of these recommendations will have an immediate 
and	significant	impact	on	preventing	financial	exploitation	of	elders,	as	well	as	mitigating	damages	
caused	by	financial	abuse.

II. Training, Information and Collaborations

A. Issue Statement – Lack of Elder Abuse Education and Training, Information to the Public 
and the Need for Further Collaborations

 The Committee agreed that in order to prevent elder abuse in Pennsylvania, and to mitigate its 
effects, there should be a robust effort to educate judges, court practitioners, and members of the public 
about elder abuse: what it is, how to prevent it, and where to report it when it is suspected. Also, there 
should be greater communication and collaboration among agencies and organizations that serve 
Pennsylvania’s elders.

B. Committee Findings

1. Judicial Education – Bench Cards

 The Committee noted that judges are often in a unique position to identify elders in need. Whether 
elders come to court as victims, litigants, or witnesses - and regardless of the type of proceeding - 
judges are able to observe how an individual acts or reacts in a controlled setting. While not medical 
doctors	or	psychologists,	judges	may	be	able	to	“raise	a	red	flag”	if	elder	abuse	or	neglect	is	indicated.	
To help judges recognize risk factors and signs of abuse and neglect, the Committee decided to 
recommend “bench cards” be created by the AOPC. These bench cards should be distributed to all 
Common Pleas and Magisterial District Court judges in the Commonwealth. If indications of elder 
abuse or neglect are suspected, the judge can give relevant information to an individual, counsel, family 
members, court staff, or others.
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 The Committee reviewed sample bench cards developed for local jurisdictions in Pennsylvania, as 
well as information from other states. The Committee determined that all judges should have useful and 
practical information readily available, including: a reminder of the most frequent types of elder abuse; 
a summary of risk factors; signs of elder abuse; and a list of relevant state and local contacts. Based 
on these criteria, a sample bench card was developed and is included with this Report in Appendix 
A.	However,	the	final	decision	on	what	to	include	on	bench	cards	should	be	made	by	the	AOPC	
Judicial Education Department and the OEJC, with input from the Advisory Council on Elder Justice 
in the Courts (“Advisory Council”). Information about and from the bench cards should be included at 
educational conferences for trial judges and Magisterial District Court judges. 

 It is recommended the bench cards be developed centrally for distribution statewide, but adaptable 
for	local	modification.	Specifically,	local	modification	should	include	contact	information	for	the	county	
District	Attorney’s	office	and	for	the	local	AAA.	Information	akin	to	that	on	the	bench	cards	should	
also	be	available	on	pamphlets	or	brochures	in	the	courthouse	and	Magisterial	District	judges’	offices.	
Judicial districts, with the assistance of the Department of Aging/AAAs, should coordinate production 
and distribution. Information should also be available on court websites (both locally and on the state 
judiciary’s webpage).

2. Judicial Education – Elder Abuse Bench Book

 The Committee also discussed the value of providing judges with a bench book regarding elder 
abuse. The Committee learned that bench books have been developed for Pennsylvania judges on 
topics such as sexual violence, dependency, public health, and witness and juror intimidation, and 
agreed	that	a	bench	book	on	topics	relevant	to	elder	abuse	would	be	highly	beneficial	to	the	judiciary.	
An exemplary model has been created in California. It is recommended that the Supreme Court 
authorize the development of an Elder Abuse Bench Book for the Pennsylvania judiciary. It is further 
recommended that the bench book provide judges with information on diverse subjects, including, 
but not limited to, the nature of abuse; signs of abuse; substantive laws and procedural court rules 
relevant to cases involving elders;29	financial	abuse	facilitated	through	POA;	basic	science	on	the	
effects of aging and conditions that may affect elders (such as dementia and Alzheimer’s Disease); and 
information on guardianship proceedings. It is recommended that development of this bench book be 
referred to the AOPC Judicial Education Department.

3. Elder Abuse Task Forces

 In addition to providing information to the public, the Committee also discussed using elder abuse 
task forces as vehicles to provide education to and share information with judges, court staff, guardians, 
practitioners and others. The Department of Aging currently has approximately 33 Elder Abuse Task 
Forces in various counties engaged in elder abuse case reviews. Some counties have implemented 
elder abuse task forces where information on elder abuse and prevention is shared. Many of these 
local elder abuse task forces are active, with participation from district attorneys, law enforcement, 
AAAs, and community groups. The Committee recommends that the elder abuse task force model be 
expanded to include participation of judges, private attorneys, community groups, clergy members, 
hospitals, and any other interested parties.

 Law enforcement should be included in the elder abuse task forces to ensure that elder abuse, 
particularly elder abuse in the form of abusive POA, is not seen as a purely civil matter. Including 
law enforcement and district attorneys in elder abuse task forces can help ensure the criminal justice 
system is as responsive as possible to allegations of elder abuse in all forms. 

 Some county elder abuse task forces include judicial participation, and others do not. A concern 
was expressed that to have judicial participation, the teams must focus on elder abuse systemically, 
and not on individual cases (otherwise judges will not be able to preside over matters that may come 
before them in an adjudicatory capacity). Nevertheless, it was suggested that in those counties/regions 
where judges are not involved, consideration should be given to including them to the extent possible. 
As	with	judicial	participation	in	the	AOPC	Office	of	Children	and	Families	in	the	Courts	(“OCFC”)	
Children’s Roundtable Initiative, judicial participation is highly advisable, if not essential.30
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 The Committee discussed community outreach efforts. It was noted that some counties, notably 
Schuylkill County and Montgomery County, do an outstanding job of making information available 
to the public through community outreach efforts. The members agreed that other counties should 
enhance	their	efforts.	Specifically,	counties	should	consider	having	meetings	and	discussions	with	the	
public and elders about elder abuse and what to do if abuse is known or suspected. In counties where 
funding of such meetings is an issue, consideration should be given to partnering with private and civic 
organizations, senior centers, and hospitals to subsidize the costs associated with meeting facilities and 
food/refreshments. 

 The Committee suggests that in those counties where elder abuse task forces do not exist, 
consideration should be given to legislation requiring their formation. This suggestion may be 
considered by the Pennsylvania House of Representatives, see House Resolution 929 of 2014, Pr. 
No. 4097 (“House Resolution 929”), and is also supported by the National Center on Elder Abuse, 
Administration on Aging.31

 Elder abuse task forces should work in collaboration with the Department of Aging as well as 
with the OEJC and Advisory Council to develop and disseminate informational brochures, posters, 
and pamphlets to help educate citizens about elder abuse, how to prevent it and where to report it. 
Elder abuse task forces can be instrumental in helping to disseminate information from the Bench 
Cards discussed in Section 2.B.1. The statewide Elder Abuse Hotline numbers should be prominently 
displayed on all publications.

 The Committee suggests a list of training topics for elder abuse task forces and, ultimately, the 
public, including: 

Warning Signs of Elder Abuse/Reporting Abuse or Neglect of an Elder

Warning Signs of Financial Exploitation

Scams	and	Identity	Theft	–	How	to	Protect	Yourself

Reporting Obligations Regarding Abuse or Neglect of Elders

Bullying of Elders

Appropriate Use of Powers of Attorney

Warning Signs for Exploitation of Powers of Attorney

Guardianships (and how they differ from powers of attorney)

4. Elder Justice Roundtables 

 The Committee also supports a statewide Elder Justice Roundtable, similar to, and modeled after, 
the Children’s Roundtable Initiative developed by Justice Max Baer through the OCFC. An Elder 
Justice Roundtable initiative might include participation from local elder abuse task forces, DHS and 
the Department of Aging. The Elder Justice Roundtable could be organized to collect and disseminate 
information on elder abuse prevention “best practices,” provide updates on the law, enable and facilitate 
collaboration, and provide other relevant state and national information. Such information could be 
disseminated to the public through the Roundtable and elder abuse task forces.

 OEJC should, through the Elder Justice Roundtable, also pursue community outreach and 
informational	initiatives,	including	exploring	partnerships	with	financial	institutions,	utility	providers,	and	
perhaps the United States Postal Service and other governmental entities, as vehicles to help provide 
information about elder abuse, neglect, and exploitation to their customers in mailings as well as on 
their websites.

 Training materials developed through the Elder Justice Roundtable should be presented to 
Pennsylvania’s Common Pleas and Magisterial District Court judges at educational conferences, on 
state and local judiciary websites, as well as disseminated through local elder abuse task forces.
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 Because there is sometimes confusion when multiple entities are involved, the Statewide Elder 
Justice Roundtable or OEJC should also work with the United States Social Security Administration 
(“SSA”), the Department of Veterans Affairs (“VA”) and the Railroad Retirement Board (“RRB”) to 
develop a system for greater information sharing on adult guardianships and when a representative 
payee is appointed.

5. Public Education

 Throughout this section, several recommendations were considered regarding public education. 
Because the Committee believes this is one of the most crucial elements of the Task Force’s mission, 
those recommendations are summarized below.

 Local elder abuse task forces should ensure that the information about the warning signs of elder 
abuse and the other training topics be readily available to the public as well.

 Information on these items should be produced on brochures or pamphlets and be made readily 
available throughout the community. Where appropriate, informational sessions should be provided in 
senior living centers, community gatherings, churches and other public forums. Information should also 
be provided on county and court websites. 

 All informational literature and presentations should contain information on how to recognize elder 
abuse, and provide local contact information for reporting suspected elder abuse or neglect, as well as 
the statewide Elder Abuse Hotline numbers for the Department of Aging (1-800-490-8505) and the OAG 
(1-866-623-2137).

C. Committee Recommendations

1. Bench Cards

a. The Committee recommends that bench cards be developed by the AOPC and provided 
to all Common Pleas and Magisterial District Court judges. Bench cards should include 
information on the most frequent types of elder abuse, a summary of risk factors, signs 
of elder abuse to watch for, and a list of relevant state and local contacts.

b. Information about the bench cards should be provided at educational conferences for 
Trial judges and Magisterial District Court judges. 

c. Information on the bench cards should also be available on pamphlets or brochures in 
courthouses	and	Magisterial	District	Judge	offices,	and	should	be	available	on	court	
websites (both state and local). Information should also be disseminated through the 
elder abuse task forces.

2. Bench Book

 The Committee recommends that the Supreme Court authorize the development of an Elder 
Abuse Bench Book. Research and production of the bench book should be referred to the AOPC. 
Educational sessions incorporating the bench book should be conducted by the AOPC Judicial 
Education Department for Common Pleas and Magisterial District Court judges. 

3. Elder Abuse Task Forces 

 The Committee recommends the continuation (or creation) of elder abuse task forces in each 
county/judicial district to develop best practices, facilitate information sharing and enable and 
promote collaboration. Elder abuse task forces should include participation from, among others, 
judges and law enforcement personnel. 

4. Elder Justice Roundtables

 The Committee recommends a statewide Elder Justice Roundtable based on the initiative 
created by Justice Baer and the OCFC, be established, with administrative support provided by the 
OEJC. The Roundtable should pursue community outreach and informational initiatives, and help 
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facilitate the sharing of information and best practices to and through the elder abuse task forces. 
The	Roundtable	should	explore	partnerships	and	collaborations	with	financial	institutions,	utility	
providers, and others, as vehicles for the dissemination of information about elder abuse, neglect 
and exploitation. 

5. Information Sharing

 The Committee recommends that the OEJC collaborate with SSA, the VA, the RRB and the 
OPM to develop a system for greater information sharing on adult guardianships.

6. Public Education

 The Committee recommends that, to the greatest extent possible, information on identifying 
elder abuse and neglect be disseminated to the public in public forums and through literature. 
Elder abuse task forces should determine the most effective ways of relaying this information in 
their communities. Local government websites should be included as repositories of information. 
Statewide elder abuse hotline numbers and contact numbers for local elder abuse resources should 
be prominently displayed.

D. Timing and Fiscal Impact

 It is suggested these recommendations can be implemented in the near future and will have 
a	significant	impact	by	providing	information	to	the	judiciary	and	to	the	public	on	elder	abuse.	The	
statewide Elder Justice Roundtable and elder abuse task forces will foster collaborations and 
promote best practices in the Commonwealth’s 67 counties. 

 There will be some cost associated with the development and distribution of bench cards 
and the Elder Abuse Bench Book (Recommendations 1 and 2). The precise cost can best be 
determined by the AOPC. If technical assistance is required, it may be available through the Bureau 
of Justice Assistance. The cost of developing and distributing posters, pamphlets, and other written 
materials can presumably be absorbed by the Department of Aging, county, community partners 
or elder abuse task forces. The Committee cannot determine how much additional funding will 
be necessary for these or other recommendations, including the creation of elder abuse task 
forces	or	the	statewide	Roundtable,	as	well	as	costs	associated	with	training,	education,	staffing,	
and public education efforts. (Recommendations 3 - 5). It is suggested these matters be studied 
by the Advisory Council and OEJC. Local funding sources such as community, businesses, or 
organizations should be considered, as well as appropriation requests to the General Assembly.

III. Effective Court Practices to Address Elder Abuse and Promote Access to 
Justice for Pennsylvania Elders

A. Issue Statement - Court Practices and Access to Justice

 The Committee was asked to consider access to justice for Pennsylvania elders as a means 
of addressing elder abuse. Elder abuse is an umbrella term for a complex and pervasive problem 
that	may	take	many	forms,	including	physical,	sexual	or	emotional	abuse;	financial	exploitation;	and	
neglect, abandonment or self-neglect. Pennsylvania is home to one of the largest elder populations 
in the nation, and that population is continuing to grow. It is expected that by the year 2020, up 
to 25% of Pennsylvanians will be elders. It is therefore essential that courts provide appropriate 
judicial solutions that respect the independence, dignity, autonomy, values and wishes of elders 
while protecting their rights, ensuring access to the courts, and enhancing coordination among 
courts and community resources.32

B. Committee Findings

1. Quantifying Elder Abuse in the Pennsylvania Courts

 In Pennsylvania, statistics provide an inadequate yet disturbing picture of the gravity of elder 
victimization. In 2012-13, 18,542 reports of need were made for older adult protective services (“APS”). 
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Of those reports, 74% of those cases were deemed appropriate for investigation and 37% were 
substantiated	as	needing	protective	services.	These	reports	were	classified	as	follows:	

42.3% Self Neglect; 

21.6% Caregiver Neglect; 

16.1% Financial; 

15% Emotional; 

4% Physical; and 

1% Sexual.33 

	 In	addition	to	the	statutory	definitions	of	elder	abuse	under	the	OAPSA,	courts	encounter	elder	
abuse in a variety of contexts: criminal cases such as assault, battery, forgery, fraud, murder, rape, 
theft; civil fraud or conversion actions to regain misappropriated property; personal injury actions; 
guardianship; mental health commitment; special protective proceedings initiated through AAAs; 
cases involving health care decisions for an incapacitated patient; and criminal or civil cases regarding 
institutional care in nursing homes or other long-term care facilities.34 The number of petitions for civil 
orders of protection from abuse (“PFA”) for elders are increasing as courts, advocates, and victims 
recognize that violence by family members other than spouses or intimate partners also meet the 
statutory criteria authorizing protections. 

 Currently the Pennsylvania judiciary’s Common Pleas Case Management System (“CPCMS”) 
does not routinely record the age of the named victim.35	As	a	result,	it	is	extremely	difficult	to	quantify	
the number of, and types of, crimes involving elder victims. If an individual is convicted of a crime 
specifically	identified	as	“elder	abuse,”	such	as	Neglect	of	a	Dependent	Care	Person,	18	Pa.C.S.	§	
2713,	this	form	of	criminal	elder	abuse	can	be	quantified.	However,	many	other	crimes	committed	
against elders, including domestic and family violence, are not documented and reported as crimes 
against the elderly. 

 The Committee recommends recording the age of the victim in criminal cases for statistical 
purposes and in order to accurately assess the scope of the elder abuse problem. Moreover, recording 
the	age	of	the	victim	on	the	criminal	complaint	could	be	beneficial	to	practitioners	and	judges	since,	
for some crimes, a greater penalty may be imposed if the victim is an elder.36 Also, for the judiciary, a 
great deal of literature reveals that court practices and procedures may need to be reviewed, and likely 
modified,	to	ensure	that	elder	crime	victims	have	appropriate	accommodations	necessary	to	participate	
in, and understand, court proceedings. Quantifying the scope of elder abuse and neglect will help in this 
regard.

	 The	Committee	recommends	either	a	check	box	or	a	new	mandatory	field	on	the	complaint	form	to	
record the victim’s age. Presumably, that information can be electronically captured by CPCMS.37

 The Committee considered whether victim age or a check box should also be included for cases 
prosecuted without a complaint, such as summary matters initiated by citation.38 Members agreed 
that while there could be value in collecting this information for certain crimes, such as summary 
harassment, there was reluctance to impose upon police the additional burden of collecting a victim’s 
age for relatively minor offenses. Ultimately the Committee does not recommend the collection of the 
victim’s age on summary citations. 

 In addition, the Committee recommends that data collected on the age of the victim/petitioner in 
PFA cases be compiled. 23 Pa.C.S. §§ 6101-6122.39 Currently, Pa.R.C.P. 1905(b) directs that PFA 
petitions include the date of birth of the petitioner. It is suggested that this information be reported to the 
AOPC for statistical purposes.
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2. Criminal Matters 

a) Mandatory Minimum Sentences

 After considerable discussion and debate, the Committee recommends that the Pennsylvania 
General Assembly amend 42 Pa.C.S. § 9717 to add mandatory minimum sentences for convictions of 
additional	offenses	dealing	with	the	financial	exploitation	of	elders.40

 While sentencing issues generally focus on the conduct of the defendant, this recommendation is 
designed to enhance protections of the elder victim. The Committee believes that, although there is a 
national	trend	to	eliminate	mandatory	minimum	sentences	in	drug	trafficking	cases,	that	trend	is	inapt	
when considering the protection of Pennsylvania’s elders. The use of mandatory minimum sentences 
can make quick resolution of criminal cases more common, and will likely decrease court appearances 
for the elder crime victim.

	 Currently,	the	only	financial	crime	against	elders	that	falls	into	a	mandatory	minimum	category	
is theft by deception. Historically, prosecutors in theft by deception cases have been able to offer 
immediate plea agreements in cases involving elder victimization, especially when immediate full or 
partial reimbursement can be made. Criminal defendants who have committed these crimes often have 
an incentive to accept such plea agreements without running the risk of being subject to the mandatory 
minimum if convicted at trial. This incentive has caused criminal defendants to enter a plea quickly, 
facilitating the recovery of stolen funds, and has prevented the re-victimization of elders by forcing 
them to take the stand. Most importantly, convictions have been obtained while limiting ongoing court 
appearances.

 The Committee acknowledges the unique challenges encountered in prosecuting cases with elder 
victims, such as memory loss, hearing loss, physical disabilities and declining health. Should the 
Pennsylvania General Assembly choose to add mandatory minimums for crimes involving elders, the 
criminal justice system would better serve and protect elder victims. 

 In addition, because of the serious and arguably unique effect some crimes against elders 
may	have,	particularly	those	involving	financial	losses,	the	Committee	also	recommends	that	the	
Pennsylvania Commission on Sentencing consider increasing the offense gravity score for crimes 
involving	elder	victims,	especially	with	regard	to	financial	crimes.41

b) Clarification in Pa.R.Crim.P. 500

	 The	Committee	considered	proposed	changes	to	criminal	procedural	rules,	specifically	whether	
those rules should be amended so that the testimony of elder victims and witnesses may be preserved 
earlier in a criminal prosecution. This topic was raised due to concerns that long delays in bringing a 
case	to	trial	often	are	a	significant	hardship	on	an	elder	victim	or	witness.	A	means	to	record	testimony	
early	in	the	prosecution	may	be	highly	beneficial.

 It was suggested that consideration be given to recommending changes to Pa.R.Crim.P. 500 and 
541 to allow for the preservation of testimony in criminal cases at or shortly after the preliminary hearing 
(assuming the defendant has been provided with discoverable material and is afforded an opportunity 
to cross-examine). However, after further consideration and review of the Rules, the Committee 
members are of the opinion that rule changes may not be necessary, but some clarity through 
amendment	to	the	official	comment	may	be	beneficial.	Pa.R.Crim.P.	500	(A)	provides:

(A) By court order.

(1) At any time after the institution of a criminal proceedings, upon motion of 
any party, and after notice and hearing, the court may order the taking and 
preserving of the testimony of any witness who may be unavailable for trial or 
for any other proceeding, or when due to exceptional circumstances, it is in the 
interests of justice that the witness’ testimony be preserved.
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(2) The court shall state on the record the grounds on which the order is based. 

(3) The court’s order shall specify the time and place for the taking of the testimony, 
the manner in which the testimony shall be recorded and preserved, and the 
procedures for custody of the recorded testimony. 

(4) The testimony shall be taken in the presence of the court, the attorney for 
the Commonwealth, the defendant(s), and defense counsel, unless otherwise 
ordered. 

(5)	The	 preserved	 testimony	 shall	 not	 be	 filed	 of	 record	 until	 it	 is	 offered	 into	
evidence at trial or other judicial proceeding. 

Pa.R.Crim.P. 500 (A). The comment to the Rule provides: 

This rule is intended to provide the means by which testimony may be preserved for use 
at a subsequent stage in the criminal proceedings. When testimony is to be preserved by 
videotape recording, see also Rule 501.

This rule does not address the admissibility of the preserved testimony. All questions of 
admissibility must be decided by the court. See, e.g., Judicial Code § 5917, 42 Pa.C.S. § 5917 
(1982); Commonwealth v. Scarborough, 421 A.2d 147 (Pa. 1980); Commonwealth v. Stasko, 
370 A.2d 350 (Pa. 1977).

“May be unavailable,” as used in paragraph (A), is intended to include situations in which the 
court has reason to believe that the witness will be unable to be present or to testify at trial 
or other proceedings, such as when the witness is dying, or will be out of the jurisdiction and 
therefore cannot be effectively served with a subpoena, or may become incompetent to testify 
for	any	legally	sufficient	reason.	

Under paragraph (A)(4), a judge should preside over the taking of testimony. The court, however, 
may order that testimony be taken and preserved without a judge’s presence when exigent 
circumstances exist or the location of the witness renders a judge’s presence impracticable. 
Furthermore, nothing in this rule is intended to preclude counsel, the defendant(s), and the 
judge from agreeing on the record that the judge need not be present. Paragraph (B)(3) permits 
the attorney for the Commonwealth, the defendant(s), and defense counsel to determine 
among themselves whether a judge should be present during the taking of testimony. That 
determination should be made a part of the written agreement required by paragraph (B)(1). 

Nothing in this rule is intended to preclude the defendant from waiving his or her presence 
during the taking of testimony. 

The means by which the testimony is recorded and preserved are within the discretion of 
the court under paragraph (A) and the parties under paragraph (B), and may include the use 
of electronic or photographic techniques such as videotape. There are, however, additional 
procedural requirements for preservation of testimony by videotape recording mandated by 
Rule 501. 

The party on whose motion testimony is taken should normally have custody of and be 
responsible for safeguarding the preserved testimony. That party should also promptly provide 
a copy of the preserved testimony to any other party upon payment of reasonable costs. 

When testimony is taken under this rule, the proceeding should be adversarial, and afford 
the parties full opportunity to examine and cross-examine the witness. Counsel should not 
reserve objections for time of trial.

Paragraphs (A)(5) and (B)(5) are intended to guard against pretrial disclosure of potentially 
prejudicial matters.
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Pa.R.Crim.P. 500 (comment). The Committee suggests consideration be given to amending the 
definition	of	“may	be	unavailable”	in	comment	paragraph	3	to	add	the	following:	“‘Exceptional	
circumstances’ may include those cases where the victim is an elder, frail or demonstrates the 
symptoms	of	mental	infirmity	or	dementia,	creating	the	risk	that	they	will	not	be	able	to	testify	in	the	
future. Persons 60 and older are presumed to be elders even if they do not otherwise meet this 
criterion.”

 The Committee recommends that an educational effort be undertaken by the AOPC to ensure that 
district attorneys and Common Pleas judges across the Commonwealth are aware of this Rule and the 
procedures authorized when an elder is involved in a case either as a victim or a witness.

c) Requiring District Attorney Approval in Certain Cases

 The Committee considered the value of ensuring that district attorneys are aware from the earliest 
stages when a case involves an elder victim. To aid in that regard, Allegheny County instituted a new 
procedure pursuant to Pa. R.Crim.P. 507, that requires police departments to obtain approval from the 
district	attorney’s	office	before	filing	Complaints	when	a	case	involves	a	victim	65	and	older.42 It has 
been reported that this procedure is favored by municipal police departments in Allegheny County, and 
it is suggested other district attorneys consider a similar policy in their jurisdictions.

d) Increased Collaboration with Victim Service Providers

 The Committee recognized the important role played by victim service providers, including 
PCCD’s	Office	of	Victim	Services	(“OVS”),	the	Office	of	the	Victim	Advocate	(“OVA”)	and	the	diverse	
victim service programs (such as local district attorney-based, community-based and statewide 
programs). The Committee recommends that advocates, attorneys, law enforcement, and courts work 
collaboratively with victim service providers to continue to evaluate and improve services to elder crime 
victims. This effort should place special emphasis on insuring that all elders are provided their rights as 
outlined in the Pennsylvania Crime Victim Bill of Rights. 18 P.S. § 11.201. Determining ways to evaluate 
and improve services to elder crime victims should be considered by the elder abuse task forces 
discussed in Section II.B.3 of this report, and if implemented, by the Elder Justice Roundtable (Section 
II.B.4).

 Elder victims of crime are a special subset of victims who, due to individual vulnerabilities, may 
require specialized services and assistance. In Pennsylvania, all crime victims are covered by a 
comprehensive	Crime	Victim	Bill	of	Rights	which	provides	guarantees	of	specific	performance	by	
agencies involved with victim services. 

 Many different agencies may be involved depending on the stage of prosecution or punishment. 
OVS helps to provide victims of crime access to assistance and resources to heal from their trauma 
and	move	forward	with	their	lives,	including	providing	financial	help	through	the	Victims	Compensation	
Assistance Program. This program administers funding to local and statewide victim service agencies 
that work directly with crime victims, and provides training to victim service and allied professionals. 

 OVA represents the rights and interests of crime victims before the Board of Probation and Parole 
and	the	Department	of	Corrections,	by	providing	notification	to	crime	victims	of	the	potential	for	inmate	
release and the opportunity to present testimony. It also provides referrals for crime victims to local 
programs and resources.

	 Victim	services	organizations,	including	those	employed	by	the	local	AAAs,	provide	specific	
assistance at a front line level. Coordination and collaboration among these various organizations are 
vital to insuring that elder crime victims are properly assisted and served.

3. Civil Matters

a) Private Cause of Action 

 The Committee considered whether enhanced civil remedies should be recommended, especially 
when an individual breaches a duty to an elder through misuse of a POA. The Committee considered 
provisions	of	the	UPAA,	specifically	Section	117,	which	states:
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Section 117. Agent’s Liability. An agent that violates this [act] is liable to the principal or 
the principal’s successors in interest for the amount required to: (1) restore the value of 
the principal’s property to what it would have been had the violation not occurred; and (2) 
reimburse the principal or the principal’s successors in interest for the attorney’s fees and 
costs paid on the agent’s behalf.

Comment:

This section provides that an agent’s liability for violating the Act includes not only the amount 
necessary to restore the principal’s property to what it would have been had the violation not 
occurred, but also any amounts for attorney’s fees and costs advanced from the principal’s 
property on the agent’s behalf. This section does not, however, limit the agent’s liability exposure 
to these amounts. Pursuant to Section 123, remedies under the Act are not exclusive.

If	a	jurisdiction	has	enacted	separate	statutes	to	deal	with	financial	abuse,	an	agent	may	face	
additional	civil	or	criminal	 liability.	For	a	discussion	of	state	statutory	responses	to	financial	
abuse, see Carolyn L. Dessin, Financial Abuse of the Elderly: Is the Solution a Problem?, 34 
McGeorge L. Rev. 267 (2003).

 UPAA § 117. The JSGC’s Advisory Committee considered UPAA § 117 and recommended the 
General Assembly not adopt this provision and opined: “[a]lthough a comparable provision does not 
exist in 20 Pa.C.S. Chapter 56, the Advisory Committee believed that courts are sophisticated enough 
to resolve issues regarding an agent’s liability and grant appropriate relief without the need for language 
analogous to that contained in §§ 114 and 117 of the UPAA.” 43

 However, this Committee disagrees with the JSGC’s Advisory Committee assessment. Rather, 
the	Committee	suggests	there	should	be	enhanced	civil	remedies	for	financial	abuse	and	exploitation.	
This would include recognition of a private right of action on behalf of an elder under the OAPSA and a 
right to recover attorneys’ fees against an abuser. The Committee supports adoption of the private right 
of action recognized in House Bill 2057. Concurrently, the Committee recommends that the award of 
attorneys’ fees or other sanctions may also be appropriate for the frivolous pursuit of causes of action 
alleging	financial	abuse	or	exploitation.	

b) Preventing Abusers from Benefiting from the Estate of an Elder

 The Committee was asked to address the possibility of seeking the General Assembly’s 
consideration of amending the existing Slayer’s Statute to cover not only homicide but also any 
conviction	for	elder	abuse,	neglect	or	exploitation,	so	as	to	bar	abusers	from	benefitting	from	the	estate	
of an elder.44

 A “slayer statute” bars a killer from inheriting from a victim. Slayer statutes are based on public 
policy considerations centered on morality, equity and deterrence. Nearly all states have enacted some 
form of slayer statute.45 Pennsylvania’s Slayer’s Statute, 20 Pa.C.S. §§ 8801-15, provides that “[n]
o	slayer	shall	in	anyway	acquire	any	property	or	receive	any	benefit	as	the	result	of	the	death	of	the	
decedent[.]” Id.	§	8802.	A	“slayer”	is	defined	as	“any	person	who	participates,	either	as	a	principal	or	as	
an accessory before the fact, in the willful and unlawful killing of any other person.” Id. § 8801. 

 These directives are declared a policy of the Commonwealth in Section 8815: “This chapter shall 
not be considered penal in nature, but shall be construed broadly in order to effect the policy of this 
State	that	no	person	shall	be	allowed	to	profit	by	his	own	wrong,	wherever	committed.”	Id. § 8815.

 The Committee learned that in 2001, California began the movement to expand slayer statute 
prohibitions to address elder abuse crimes.46 California law disinherits an abuser upon proof by clear 
and convincing evidence that a person abused an elder who lacked capacity at the time of abuse, 
and who did not regain capacity prior to death. In addition, an individual is automatically barred from 
receiving a share of the decedent’s estate if that individual was convicted of criminally abusing the 
decedent. Cal. Prob. Code § 259. 
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 Under a Michigan statute, an individual who is convicted of committing abuse, neglect, or 
exploitation with respect to the decedent is prohibited from inheriting from the decedent›s estate. 
Michigan Compiled Laws Annotated (“MCLA”) § 700.2803. The statute provides: 

An individual who feloniously and intentionally kills or who is convicted of committing 
abuse,	 neglect,	 or	 exploitation	with	 respect	 to	 the	 decedent	 forfeits	 all	 benefits	
under this article with respect to the decedent›s estate, including an intestate 
share, an elective share, an omitted spouse›s or child›s share, a homestead 
allowance, a family allowance, and exempt property. If the decedent died intestate, 
the decedent›s intestate estate passes as if the killer or felon disclaimed his or her 
intestate share.

MCLA § 700.2803(1).

	 Similarly,	an	Illinois	statute	provides	that	“[p]ersons	convicted	of	[financial	exploitation,	abuse,	or	
neglect	of	an	elderly	person	or	a	person	with	a	disability]	shall	not	receive	any	property,	benefit,	or	
other interest by reason of the death of that person . . . [and that the abuser’s] interest shall pass as 
if the person convicted . . . died before the decedent.” 755 Ill. Comp. Stat. 5/2-6.6. See also Or. Rev. 
Stat. Ann. § 112.465 (“[p]roperty that would have passed by reason of the death of a decedent to a 
person who was a slayer or an abuser of the decedent…passes and vests as if the slayer or abuser 
had predeceased the decedent”); Wash. Rev. Code § 11.84.020 (“[n]o slayer or abuser shall in any way 
acquire	any	property	or	receive	any	benefit	as	the	result	of	the	death	of	the	decedent.”).47

 Under Maryland law, “[a] person may not knowingly and willfully obtain by deception, intimidation, 
or	undue	influence	the	property	of	an	individual	that	the	person	knows	or	reasonably	should	know	is	at	
least 68 years old, with intent to deprive the individual of the individual’s property.” Md. Code, Criminal 
Law, § 8-801(b)(2). If convicted, the defendant may not inherit from the decedent’s estate to the extent 
he or she has failed to fully restore the unlawfully obtained property, or its value. Id. § 8-801(e)(1). 

 The Committee members agree that consideration should be given to amending Pennsylvania’s 
Slayer Statute as has been done in other states. Individuals should be prohibited from receiving 
financial	benefit	through	a	will,	intestate	succession,	insurance	proceeds,	or	in	any	other	way,	from	an	
elder who has been abused, neglected or exploited. However, consideration will need to be given to 
the	following,	including,	but	not	limited	to,	identifying	the	specific	criminal	convictions	that	would	bar	
recovery under the statute; determining if a testator chooses to bequeath assets notwithstanding the 
occurrence	of	abuse,	exploitation,	or	neglect;	and	determining	if	an	heir	convicted	of	financially	abusing	
an elder can “cure” disinheritance by returning/repaying improperly taken funds. The Committee 
suggests these matters be referred to the General Assembly.

4. Access to Justice 

a) American Bar Association Recommendations 

	 Many	elders	face	significant	attitudinal	and	systemic	factors	which	serve	as	obstacles	to	accessing	
the courts, navigating the legal system, and pursuing access to justice. The American Bar Association’s 
(“ABA”) Commission on Law and Aging enumerated these factors:

(1) The abused person’s attitudes about the courts and about the pursuit 
of	legal	remedies.	Attitudinal	barriers	identified	include[	]:

Older abused persons are commonly reluctant to press charges against 
abusive family members or caregivers because “they do not want to get 
that person in trouble.”

Often, the abused person is dependent on the abuser for care or 
companionship, and, therefore, believes that he or she has “no choice” but 
to continue in the abusive relationship.

Older persons also fear that involving APS or law enforcement in their 
problems will lead to their removal from their home and placement in a 
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nursing home. They also fear that APS or court intervention will not prevent 
further abuse or retaliation.

Older abused persons are sometimes so afraid of testifying in court or so 
ashamed to have their abusive situation aired in public that they are willing 
to forego pursuit of their legal rights.

Older persons’ lack of knowledge about their rights and about the judicial 
system also inhibits their pursuit of appropriate legal remedies.

Older abused persons may have no means of traveling to the courthouse for 
hearings or may have no one to provide care for their ill spouse, partner, or 
care-dependent adult child while they are meeting with lawyers or testifying 
at trial.

Older abused persons often are ignorant of the availability of APS and 
other services that may be able to help them correct an abusive situation. 
Additionally, even if they are aware of these services they may not think of 
themselves as abused.

(2) Systemic practices in or related to the courts. These include[ ]:

The lack of knowledge about and sensitivity to elder abuse by judges was 
seen as inhibiting prosecutors, civil lawyers, and abused persons from 
bringing cases into the courts.

The failure of court staff to explain the judicial process to older abused 
persons, particularly to those who have a mental or cognitive disability or 
who may be intimidated or confused, was considered to be a barrier to the 
pursuit of legal remedies by abused persons. 

The courts’ failure to recognize that older persons who are homebound or 
bedbound may be incapable of traveling to the courthouse even though 
they are capable of testifying was also considered to be a barrier to elder 
abuse cases.

Court delays—typical or otherwise—were thought to be particularly onerous 
to older abused persons who are nearing the end of their life span, and who 
may be losing their capacity to remember the abuse and testify about it.

Lack of knowledge about elder abuse among prosecutors, law enforcement 
officers,	and	civil	lawyers	was	also	viewed	as	a	barrier	by	the	participants	
[ ].48 

 To address these attitudinal and systemic barriers, the Committee recommends that the Advisory 
Council consider, and, where appropriate, the Supreme Court adopt, the following 29 ABA recommended 
guidelines for state courts to increase access to justice for Pennsylvania elders consistent with the 
recommendations contained in the Task Force’s Report:

(1) Ways in which the state courts can improve their handling of cases 
involving elder abuse: 

Have judges and other court staff, [in partnership with the Department 
of Aging], obtain training on topics related to elder abuse (ABA 1 and 2). 
[Presumably this could be accomplished with the assistance of the AOPC 
Judicial Education Department, or perhaps through the OEJC].

Encourage and support the training of other relevant professionals, 
including	prosecutors,	law	enforcement	officers,	civil	lawyers,	APS	workers,	
and others about the dynamics and issues of elder abuse and about the 
role of the courts in addressing that problem (ABA 3).
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Provide accommodations for older persons with physical or mental 
impairments, including holding hearings in elder abuse cases in the setting 
that best accommodates the older person’s needs (ABA 4). 

Understand	that	capacity	to	participate	in	judicial	proceedings	may	fluctuate	
depending	on	time	of	day,	medications,	or	other	issues,	and	being	flexible	
in scheduling hearings to accommodate those challenges (ABA 5).

Expedite elder abuse cases on the court’s calendar (ABA 6). 

Use expert witnesses, evaluators, guardians ad litem, court investigators, 
court visitors, or interdisciplinary teams who are trained and knowledgeable 
about the problems of older persons to assess the older person’s capacity 
(ABA 7).

Understand gradations of diminished capacity in order to more effectively 
manage and adjudicate cases involving elder abuse (ABA 8).

Consider that incapacity could increase the likelihood of abuse and, if 
necessary, ordering that an unbiased assessment of the older person’s 
capacity	be	conducted	by	a	qualified	evaluator	(ABA	9).

Ensure that plea agreements meet the needs of the older abused person, 
including protection from further abuse, by being willing to be creative in 
negotiations and sentencing after exploration of the alternatives available 
to the older abused person (ABA 13).

Consider	 the	 ramifications	 of	 courts	 taking	 steps	 when	 necessary	 to	
reduce the level of fear experienced by an older person who is testifying 
against his or her abuser such as allowing the hearing to be held in a less 
confrontational setting, allowing testimony and cross-examination of the 
older abused person by videotape or closed-circuit television, and closing 
the courtroom to the public (ABA 15).

Develop ways of ensuring that judges become aware of cases involving 
older abused persons that might be underway simultaneously in different 
divisions of the court or that might previously have been heard and have 
some legally relevant bearing on a current case (ABA 17).

Consider the concept of consolidating the courts handling cases involving 
elder abuse (ABA 18). 

Avoid or be cautious about the use of alternative dispute resolution in cases 
involving elder abuse (ABA 19).

(2) Ways of ensuring that cases involving elder abuse enter the court 
system:

Train newly appointed guardians about their role and responsibilities as 
guardians, and about preventing, recognizing, and reporting elder abuse 
(ABA 20).

Encourage and support the availability and involvement of victim services 
providers who are knowledgeable about elder abuse to assist older abused 
persons throughout the judicial process in both non-criminal and criminal 
court proceedings (ABA 21 and 22). 

Ensure that court staff are able and available to help explain and de-mystify 
the court process for older abused persons who may be intimidated, 
confused, or experiencing a mental or cognitive disability, particularly if 
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there are no victim services providers available to provide such help (ABA 
23).

(3) Coordination of the state judicial system with other community 
resources:

Encourage and support the development and continuing operation of a 
state or local task force or coordinating council on elder abuse issues (ABA 
24).

Support existing task forces or coordinating councils on elder abuse (ABA 
24).

Encourage evolving or existing task forces or coordinating councils on 
family violence or domestic violence to incorporate elder abuse advocates 
into their membership and elder abuse issues into their agenda (ABA 24).

Include APS and aging services providers on court advisory council 
or developing other mechanisms for establishing linkages with those 
organizations and others that address elder abuse (ABA 25).

Encourage and support the development and continued operation of elder 
abuse multidisciplinary teams (ABA 26).

Encourage and support the development of protocols or memoranda of 
understanding between various entities involved in elder abuse cases 
(ABA 27).

Ensure that judges and court personnel are familiar with APS, aging, and 
other social services providers in their community, and have brochures or 
other materials from those agencies so that they can direct an older abused 
person to appropriate service providers (ABA 28).

Encourage and support the development of a “court social worker” or 
“court ombudsman” program to help older, disabled, incapacitated, or 
other individuals by giving them information about social services and 
other community organizations, linking them to social services and other 
community organizations, assisting them with the completion of pro se 
documents, and helping them understand the court process (ABA 29) [ ].49

 The above guidelines were adopted by the American Bar Association, Commission on Law 
and Aging, Section on Real Property, Trust and Estate Law - Report to the House of Delegates: 
Resolution.50 Recognition of the special challenges of elder victims should be made by all courts across 
the Commonwealth with the goal of making accommodations as needed to overcome these obstacles. 
In addition to the above, these include:

Strategizing on ways to give cases involving an elder victim priority. 

Enabling at least temporary PFA orders for elder victims to be obtained through telephone or 
making other accommodations, particularly for those who are unable or for whom it is especially 
difficult	to	travel	to	court	due	to	medical,	disability,	mobility	or	other	challenges.

Physical	changes	or	modifications	to	courtrooms	and	attendant	areas,	including	separate	waiting	
rooms,	visual	and	hearing	amplification	systems	or	aids,	colored	carpeting,	etc.

Transportation assistance and court accompaniment to enable elders to get to and from and 
navigate the courthouses.51



211

E
L

D
E

R
 A

B
U

S
E

 A
N

D
 N

E
G

L
E

C
T

 C
O

M
M

IT
T

E
E

 R
E

P
O

R
T

b) Pilot “Elder Court”

 Specialized courts, dockets and court-based projects focused on the problems of elders are 
emerging “best practices” throughout the country. Their focus is on elder victims, witnesses and/or 
offenders. The Committee recommends that the Supreme Court encourage one or more pilot “elder 
courts” in jurisdictions where there are large, documented numbers of elders and/or elder victims. 
The	purpose	would	be	to	provide	focused	services	such	as	a	modified	courtroom	or	court	calendar,	
for example, for elders based on the ABA model and guidelines.52 Philadelphia court leaders have 
expressed an interest in pursuing such a pilot court. 

c) Elder Clinics and Programs

 The Committee was asked to consider other potential resources that would assist elders in 
obtaining information and services, including materials on estate planning. Members discussed the idea 
of collaborating with and encouraging colleges, universities, and law schools to develop elder clinics 
and other programs to assist elder Pennsylvanians in accessing social services. These institutions, with 
appropriate supervision, could also draft or review simple documents, such as a POA or a living will. 
While the Committee members strongly endorse this concept, it was recognized that many details need 
to be carefully considered, including, but not limited to, which institutions would be most appropriate 
to encourage and collaborate with, what types of services could be offered, what resources could be 
made available to the institutions from the government or private organizations, what costs could be 
reasonably expected, and possible sources of funding.

d) Access to Civil Legal Aid for Pennsylvania Elders

 The Committee discussed the growing number of elders who need access to civil legal aid to 
address critical legal issues, including those affecting basic human needs of safety, shelter, and 
sustenance, their rights, and access to justice. 

 A report released in May 2014 by the Pennsylvania Civil Legal Justice Coalition to the Pennsylvania 
Senate Judiciary Committee highlights a growing crisis in the state’s civil justice system. In Toward 
Equal Justice for All: Report of the Civil Legal Justice Coalition to the Pennsylvania State Judiciary 
Committee, live testimony, written statements, and studies presented at three statewide hearings 
comprehensively document that the lack of representation for low-income, unrepresented litigants 
negatively affects the quality of justice for those unable to afford counsel, and undermines the rule of 
law.53 

	 Pennsylvania	Chief	Justice	Ronald	D.	Castille,	Honorary	Chair	of	the	Coalition,	testified	at	the	May	
23, 2013 hearing: “The unfortunate and often tragic fact is that many Pennsylvanians face formidable 
legal situations in our civil courts where those citizens may face dire consequences as the result of a 
civil legal matter that can greatly impact their lives or their futures. The vast majority of those citizens 
are left to fend for themselves in an unfamiliar courtroom without legal representation.”54 The Chief 
Justice further remarked that the Commonwealth should treat civil legal services for indigent individuals, 
families and elders as an important government service. The report, which includes the Chief Justice’s 
testimony, concludes that increased civil legal aid is needed to ensure fairness for all in the justice 
system, help streamline the court system and maximize Commonwealth funds. 

 Our Commonwealth is facing a “civil justice crisis” in which at least 80 percent of the critical legal 
needs of most low-income individuals and families go unmet. According to a recent IOLTA Report, 
“[o]nly	one	in	five	low-income	Pennsylvanians	having	a	critical	legal	problem	receives	legal	help	
from any source.” Legal aid organizations — the core response to serving the legal needs of the 
poor — are drastically underfunded. Even with pro bono assistance, the great majority of low-income 
Pennsylvanians’ legal needs are not met.55

 The stakes are enormous for elders who cannot afford an attorney for their most basic legal 
problems and must navigate the complex legal system alone. 

 The recent economic downturn has exacerbated the crisis of the unavailability of counsel. Those 
with low and moderate income have been severely affected, with high rates of foreclosures, abuse, 
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unemployment,	and	reductions	in	public	benefits	intended	to	alleviate	poverty.	These	economic	
hardships have led to a growth in a wide range of legal problems while, at the same time, there has 
been a radical decline in funding for civil legal aid – from the federal Legal Services Corporation, the 
IOLTA program, the state legislature, private foundations, local government contracts, private donors, 
and	other	sources.	This	confluence	has	led	to	a	dramatic	increase	in	the	unmet	civil	legal	needs	of	low	
income people and a surge in the numbers of unrepresented litigants in the Pennsylvania courts.

 Poverty involving elders in Pennsylvania is severe: 10.1 percent of older women live in poverty. 
Seniors in Pennsylvania also face alarming rates of deep poverty, defined	as	less	than	50	percent	of	
the federal poverty level, surviving on less than $500/month. Deep poverty for Pennsylvanians 65 and 
over rose 11 percent between 2011 and 2012. The National Women’s Law Center reports that 750,000 
female elders across the nation live in deep poverty, with dramatic increases from 2011-12.56

	 The	growing	justice	gap	in	Pennsylvania	reflects	a	national	trend.	According	to	a	2009	study	of	
the “justice gap” by the federal Legal Services Corporation, there is one attorney for every 429 people 
above the poverty level in the United States.57 For people eligible for legal services, there is one 
attorney for every 6,415 people. 

 Access to civil legal services in basic human needs cases provides substantial economic and 
social	benefits	to	individual	litigants	and	the	community,	while	significant	economic	and	social	harm	
to	individuals	and	the	community	is	inflicted	when	critical	legal	needs	are	not	met.	Funding	civil	legal	
aid	produces	dramatic	economic	and	social	benefits	for	Pennsylvania:	for	each	dollar	spent	on	legal	
aid, there is an eleven dollar return to Pennsylvania and its residents.58 Civil legal representation 
serves Pennsylvania businesses and saves costs associated with domestic violence, foster care, child 
custody, housing, healthcare, crime and imprisonment. 

 The Committee recognizes the critical importance of access to civil legal aid, for low-income and 
vulnerable elders. The Committee recommends that consideration be given to how to meet the civil 
justice crisis in the Commonwealth. 

C. Committee Recommendations

 1. The Committee recommends that a victim’s age be collected by police departments on 
all	criminal	complaint	forms,	and	that	information	be	included	in	the	Unified	Judicial	System’s	
Common Pleas Case Management System (“CPCMS”). The Committee also recommends that 
the victim’s age be reported to the AOPC Research and Statistics Department.

 2. Criminal Matters

a. The Committee supports enhanced mandatory minimum sentences in addition to 
those listed in 42 Pa.C.S. § 9717 for the conviction of crimes against elders. There 
are	strong	policy	and	practical	justifications	for	such	enhancements.	However,	
the Committee also recognized that there may be countervailing considerations. 
Ultimately, the issue of enhanced mandatory minimum sentences for crimes against 
elders	is	a	legislative	issue.	The	General	Assembly	should	determine	the	specific	
additional crimes for which enhanced mandatory minimum penalties should apply. 
The Committee also recommends that the Pennsylvania Commission on Sentencing 
consider increasing the offense gravity score for crimes involving elder victims.

b. The Committee recommends that the Comment to Pa.R.Crim.P. 500 be amended 
to help ensure the testimony of elder victims and witnesses in criminal cases can be 
preserved. It further recommends that educational efforts be undertaken to ensure 
the bench and bar are aware of this Rule and its implications for cases involving 
elders.

c. The Committee recommends that district attorneys consider requiring municipal 
police	departments	to	obtain	approval	before	filing	criminal	charges	in	certain	cases	
involving elder victims 60 and over.
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d. The Committee recommends that advocates, attorneys, law enforcement, and 
courts work collaboratively with the OVS, OVA and other victim service providers to 
continue to evaluate and improve services to elder crime victims.

 3. Civil Matters 

a. The Committee recommends the creation of a civil private right of action for elder 
abuse or exploitation, such as the one recognized in House Bill 2057. Concurrently, 
the Committee recommends that the award of attorneys’ fees or other sanctions 
may	also	be	appropriate	for	the	frivolous	pursuit	of	causes	of	action	alleging	financial	
abuse or exploitation.

b. The Committee recommends that the General Assembly consider enacting 
amendments to Pennsylvania’s Slayer’s Statute, 20 Pa.C.S. §§ 8801-15, to include 
not	only	homicide,	but	also	convictions	of	specified	crimes	resulting	in	elder	abuse,	
neglect, or exploitation. Such statutory expansion would be a progressive and 
significant	step	in	addressing	both	prevention	and	remediation	of	elder	abuse.

 4. Access to Justice

a. The Committee recommends, consistent with the recommendations of the Task 
Force’s Report, the Advisory Council consider and, if appropriate, the Supreme Court 
adopt, the ABA’s 29 recommended guidelines for state courts to increase access to 
justice for Pennsylvania’s elders.

b. The Committee recommends the Supreme Court authorize a pilot “Elder Court” in a 
judicial district, with consideration given to Philadelphia. 

c. The Committee recommends that the Advisory Council study the feasibility and 
benefits	of	collaborating	with	and	encouraging	colleges,	universities,	and	law	
schools to develop elder clinics and other programs to assist elder Pennsylvanians 
in accessing social services and, with appropriate supervision, drafting or reviewing 
simple documents, such as a POA or living will. The development of such elder 
clinics	could	provide	tremendous	benefits	to	elders.

d. The Committee recommends that the General Assembly provide greater and more 
consistent	funding	and	support	of	civil	legal	aid,	including	services	specifically	
targeted to low income Pennsylvania elders. The Committee further recommends 
that bar associations, AAAs, the Department of Aging, law schools and other 
organizations in the aging network strengthen their partnership with, support and 
fund civil legal aid resources for elders.  This recommendation is timely with the 2014 
release of the Civil Legal Justice Coalition Report, and merits immediate attention. It 
will	have	a	significant	impact	on	the	prevention	and	remediation	of	elder	abuse,	as	
well as the safety, shelter, and economic security of Pennsylvania’s elders. 

D. Timing and Fiscal Impact

 For Recommendation 1, regarding the inclusion of a victim’s age on criminal complaint forms, 
this measure should be raised with the Supreme Court for referral to the Criminal Procedural Rules 
Committee for a determination of whether Pa.R.Crim.P 504 should be amended. If approved, the 
criminal complaint form should be amended by the AOPC to include a place for the victim’s age to be 
added. The AOPC should begin to collect data about victim ages from criminal and PFA matters. If it is 
determined that a Rule change is warranted, and new criminal forms be developed, some cost will be 
associated with the change and development of the forms; however, the Committee cannot determine 
the extent of that cost. This Recommendation could be implemented immediately.

 Recommendation 2a regarding increases in mandatory minimum sentences for certain crimes 
against elders and that sentencing guidelines be enhanced should be referred to the General Assembly 
for	a	financial	analysis.	
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 For Recommendation 2b that the Comment to Pa.R.Crim.P. 500 be amended to clarify when 
testimony of elders may be preserved, it is suggested this matter be referred to the Criminal Procedural 
Rules Committee. Such an amendment could be implemented immediately.

 It is suggested that the educational recommendations 2b and 2c regarding the use of procedures 
identified	in	Pa.R.Crim.P.	500	and	Allegheny	County	Local	Rule	(requiring	approval	by	the	District	
Attorney’s	Office	before	certain	cases	involving	elder	victims	are	filed),	be	referred	to	the	AOPC	Judicial	
Education Department and to the PDAA. There will be some modest cost associated with increased 
educational efforts. These efforts could begin immediately.

 Recommendation 2d, regarding collaborative efforts by OVS, OVA and victim service providers 
does	not	necessarily	have	a	fiscal	aspect	to	it.	On	the	contrary,	better	information	sharing	and	
collaboration will likely save money for all interested parties. 

	 There	does	not	seem	to	be	any	fiscal	impact	regarding	Recommendation	3a	–	civil	matters.

 The recommendation 3b to amend Pennsylvania’s “Slayer Statute,” to prevent abusers from 
benefiting	from	the	estate	of	an	elder,	can	be	implemented	in	the	near	future	and	may	have	a	
significant	impact	on	the	prevention	and	remediation	of	elder	abuse.	The	only	costs	associated	with	this	
recommendation would be those incurred through the legislative process.

  It is recommended the Advisory Council consider the ABA’s 29 recommended guidelines for 
state courts to increase access to justice for Pennsylvania’s elders. (Recommendation 4a). These 
recommendations, if adopted, will likely need to be implemented over time.

 With regard to Recommendations 4b (Elder Court) and 4c (Elder Law Clinics and Programs), there 
will	be	a	financial	impact.	Both	of	these	recommendations	will	require	further	study	to	determine	their	
feasibility. These recommendations should be studied by the OEJC and the Advisory Council.

	 Recommendation	4d,	civil	legal	aid	for	Pennsylvania	elders,	necessarily	has	a	fiscal	component.	
This matter should be referred to the Legislature.

	 The	Committee	believes	the	recommendations	in	this	section	will	have	a	significant	impact	on	
reducing elder abuse and neglect through greater educational initiatives, mandatory prison sentences 
for offenders, better tracking of elder crime, greater collaboration among victim service providers, the 
creation of private rights of action, increased funding, and promoting access to justice for elders.

 Additional funding for the recommendations in this Report may be available through appropriations 
from the General Assembly, or possibly through grants or collaboration with other state agencies, such 
as the Department of Aging and DHS. Funds for some initiatives may be available through Criminal 
Justice Advisory Boards or, as noted above, through the PCCD. Another consideration could be to 
generate funds through costs of prosecution in elder abuse cases, or through fees, although increased 
imposition of such fees is disfavored. The sources of such funding are matters for the General 
Assembly to consider.

E. Timing and Impact

	 Many	of	the	initiatives	in	this	Report	call	for	funding,	some	relatively	modest	and	some	significant.	
The Committee urges that funding be found to support these important recommendations, as many 
will	not	occur	without	financial	support.	Given	the	scope	of	the	elder	abuse	and	neglect	problem	in	
Pennsylvania,	the	Committee	believes	finding	ways	to	financially	support	these	recommendations	as	
soon as possible is critical.
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upon the genuineness of the signature or mark of 
individuals enumerated in the Act. It is assumed this 

statute “legislatively overrules” the result reached in 
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Code Ann. § 7-1903; Fla. Stat. Ann. § 415.1034; Ga. 
Code Ann. § 30-5-4; Haw. Rev. Stat. § 412:3-114.5; 
Kan.	Stat.	Ann.	§	39-1431;	Md.	Fin.	Inst.	Code	Ann.	§	
1-306.

16  The Committee would defer to the Legislature 
to	determine	how	broadly	the	phrase	“financial	
institutions”	should	be	defined.	

17  See Wash. Rev. Code § 74.34.215.

18  Nationwide SAR Initiative, The Nationwide SAR 
Initiative, http://nsi.ncirc.gov/?AspxAutoDetectCookieS
upport=1.

19  See also Federal Financial Institutions 
Examination Council, Bank Secrecy Act/Anti-Money 
Laundering InfoBase, Suspicious Activity Reporting 
- Overview, http://www.ffiec.gov/bsa_aml_infobase/
pages_manual/OLM_015.htm.

20  Id. at n. 73.

21  Leslie Callaway, Stopping the Financial Abuse of 
Seniors, ABA Bank Compliance, July-August 2011, 
14-15, https://www.aba.com/Products/bankcompliance/
Documents/JulyAug11CoverStory.pdf.

22	 	Letter	from	Kathleen	M.	Murphy,	President	&	CEO,	
Maryland Bankers Association, to Members, Maryland 
Bankers Association (Sept. 14, 2012), http://www.
mdbankers.com/External/WCPages/WCWebContent/
WebContentPage.aspx?ContentID=1695.

23  The GAO report cited above stated that elder 
financial	exploitation	is	underreported	by	banks	and	
that bank staff may not be aware of signs of or how to 
report	it.	See	United	States	Gov’t	Accountability	Office, 
National Strategy Needed to Effectively Combat Elder 
Financial Exploitation, 32, http://www.gao.gov/products/
GAO-13-110. The GAO report was based on interviews 
conducted in four states, including Pennsylvania. 
The report states that banks are important partners 
and well-positioned to recognize, report and provide 
evidence	about	suspected	financial	abuse.	

24  This recommendation is at odds with the 
recommendation in a portion of House Bill 2014 
of	2014,	Pr.	No.	3326,	which	would	make	financial	
institutions	“voluntary	reporters”	of	suspected	financial	
abuse. The Legislature may also consider what 
penalties may be appropriate for the failure to report. 
See, e.g. Colo. Rev. Stat. §18-6.5-108(1)(c)(providing 
a	fine	of	$50	-	$750	plus	six	months	imprisonment);	
Md.Fin.Inst.Code.Ann. §1-305(c)(2)(providing a civil 
penalty of $1,000 to $5,000 for willful failure to report). 
In	California,	it	has	been	asserted	that	not	all	financial	
institutions are complying with mandatory reporting 
laws. An effort is being considered to increase the 
statutory	fine	from	$1000	to	$25,000	as	an	incentive	to	
improve reporting.

25  The Committee members recognize that banks 
and	other	financial	service	providers	may	not	have	the	
date of birth for some customers who opened accounts 
prior to 2001.

26  It is unclear if statutory authorization would be 
necessary for such assistance.

27  See 35 P.S. § 10225.304 and 6 Pa. Code §§ 15.62 
& 15.63.

28  42 Pa.C.S.A. § 9728(e),(f). 

29  The Bench Books could include information 
pertaining to procedures for freezing assets that may 
be necessary for restitution, 42 Pa. C.S.A. § 9728(e) 
and (f), and procedures for recording testimony 
pursuant to Pa. R.Crim.P. 500.

30  The Committee suggested that if discussions turn 
toward	a	specific	case	likely	to	come	before	the	court,	
the judge can decline to be present or participate in 
that portion of the discussion.

31  See Department of Health and Human Services, 
The Elder Justice Roadmap A Stakeholder Initiative 
to Respond to an Emerging Health, Justice, Financial 
and Social Crisis, 21, http://ncea.acl.gov/Library/Gov_
Report/docs/EJRP_Roadmap.pdf; see also note 34, 
infra.

32  See National Center for State Courts, Elder Abuse 
Resource Guide, http://www.ncsc.org/topics/children-
families-and-elders/elder-abuse/resource-guide.aspx. 

33  See Pennsylvania Dep’t of Aging, Older Adult 
Protective Services Annual Report, FY 2012-2013, 
7, http://www.aging.state.pa.us/portal/server.pt/
community/agency_publications/17894.

34  Lori A. Stiegel, American Bar Association, Final 
Technical Report to the National Institute of Justice on 
‘A Multi-Site Assessment of Five Court-Focused Elder 
Abuse Initiatives’ (2010), 1, http://www.americanbar.
org/content/dam/aba/uncategorized/2011/2011_aging_
ea_fin_rep_ct_fcus.authcheckdam.pdf, citing Lori A. 
Stiegel, American Bar Association, Recommended 
Guidelines for State Courts Handling Cases Involving 
Elder Abuse (1995).

35  Under current case law, when age is an element 
of an offense, or relevant to sentencing, it must 
be included in the Information. Victim age is not 
necessarily	included	in	the	Affidavit	of	Probable	Cause	
or the Criminal Complaint.

36  42 Pa.C.S. § 9717. Sentences for offenses against 
elderly persons. 

(a) Mandatory sentence.--A person under 60 years 
of age convicted of the following offenses when 
the victim is over 60 years of age and not a police 
officer	shall	be	sentenced	to	a	mandatory	term	of	
imprisonment as follows:

18 Pa.C.S. § 2702(a)(1) and (4) (relating to 
aggravated assault) - not less than two years.

18 Pa.C.S. § 3121 (relating to rape) - not less than 
five	years.

18 Pa.C.S. § 3123 (relating to involuntary deviate 
sexual	intercourse)	-	not	less	than	five	years.
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18 Pa.C.S. § 3922 (relating to theft by deception) - 
not less than 12 months, but the imposition of the 
minimum sentence shall be discretionary with the 
court	where	the	court	finds	justifiable	cause	and	
that	finding	is	written	in	the	opinion.

(b) Eligibility for parole.--Parole shall not be 
granted until the minimum term of imprisonment 
has been served.

37  The Committee members assume this can 
be accomplished by simply changing the criminal 
complaint form. It is not known if this will also require a 
change to Pa.R.Crim.P. 504, Contents of Complaint.

38  See, e.g., Pa.R.Crim.P. 403, Contents of Citation.

39  Petitions for emergency court orders under the 
OAPSA, 35 P.S. § 10225.307, necessarily apply to 
the elderly, so a separate recommendation is not 
necessary.

40  For example, offenses under the following 
provisions of 18 Pa.C.S.:

(1) § 3921 (relating to theft by unlawful taking or 
disposition).

(2) § 3922 (relating to theft by deception).

(3) § 3923 (relating to theft by extortion).

(4) § 3924 (relating to theft of property lost, 
mislaid, or delivered by mistake).

(5) § 3925 (relating to receiving stolen property).

(6) § 3926 (relating to theft of services).

(7) § 3927 (relating to theft by failure to make 
required disposition of funds received).

(8) § 4101 (relating to forgery).

(9) § 4105 (relating to bad checks).

(10) § 4106 (relating to access device fraud).

(11) § 4107 (relating to deceptive or fraudulent 
business practices).

(12) § 4113 (Misapplication of entrusted property 
and	property	of	government	or	financial	
institutions).

(13) § 4114 (Securing execution of documents by 
deception).

(14) § 4117 (relating to insurance fraud).

(15) § 4120 (relating to identity theft). 

This list of crimes is similar to, but more extensive than, 
those	identified	in	House	Bill	2057	of	2014,	Pr.	No.	
3054.

41  204 Pa.Code § 303.1-303.18.

42  Criminal cases charging the following require 
approval of the Allegheny County District Attorney’s 
office:	Neglect	of	a	Care-Dependent	Person	(18	
Pa.C.S. § 2713); Aggravated Assault (18 Pa.C.S. 
§ 2702); Robbery (18 Pa.C.S. § 3701); Rape (18 
Pa.C.S. § 3121); Statutory Sexual Assault (18 Pa.C.S. 
§ 3122.1); Involuntary Deviate Sexual Intercourse (18 
Pa.C.S. § 3123); Sexual Assault (18 Pa.C.S. § 3124.1) 
or Aggravated Indecent Assault (18 Pa.C.S. § 3125); 
Theft by Deception (18 Pa.C.S. § 3922- Felony grade); 
Identity Theft (18 Pa.C.S. § 4120); Misapplication 
of Entrusted Property and Property of Government 
or Financial Institutions (18 Pa.C.S. § 4113); Home 
Improvement Contracts (73 P.S.§ 517.7) and the victim 
is of 65 years old or older. ** Note: Allegheny County 
has determined age 65 to be key, however the Task 
Force recommends identifying elders as age 60 and 
older.

43  Joint State Government Commission, Report of 
the Advisory Committee on Decedents’ Estates Laws, 
Powers of Attorney: Proposed Amendments to the 
Probate, Estates and Fiduciaries Code (March 2010), 
42. 

44	 	Katherine	C.	Pearson,	Should “Elder Abuse” 
Trigger Disinheritance? Elder Law Prof Blog (Nov. 
10, 2013), http://lawprofessors.typepad.com/elder_
law/2013/11/should-elder-abuse-trigger-disinheritance-.
html.

45  Lisa C. Dumond, The Undeserving Heir: Domestic 
Elder Abuser’s Right to Inherit, 23 Quinnipiac Prob. 
L.J. 214, 222-23 (2010) (comparing four statutes that 
disinherit elder abusers).

46	 	Kymberleigh	N.	Korpus,	Extinguishing Inheritance 
Rights: California Breaks New Ground in the Fight 
Against Elder Abuse But Fails to Build an Effective 
Foundation, 52 Hastings L. J. 537, 569 (2001) 
(providing rationale for adapting the unworthy heir 
statute to the elder abuse context).

47  Adam D. Matherly, Washington State Slayer 
and Abuser Statute Expanded, The ADM, esq. 
Blog Site (May 19, 2011), http://admesq.wordpress.
com/2011/05/19/washington-state-slayer-and-abuser-
statute-expanded.

48  See Lori A. Stiegel, American Bar Association, 
Final Technical Report to the National Institute 
of Justice on ‘A Multi-Site Assessment of Five 
Court-Focused Elder Abuse Initiatives’ (2010), 
5-6, http://www.americanbar.org/content/dam/aba/
uncategorized/2011/2011_aging_ea_fin_rep_ct_fcus.
authcheckdam.pdf.

49  See id. at 6-8.

50  American Bar Association, Commission 
on Law and Aging, Section on Real Property, 
Trust and Estate Law, Report to the House 
of Delegates, 4-6 (Aug. 2012), http://social.
un.org/ageing-working-group/documents/egm/
AmericanBarAssociation-CommissiononLawandAging-
ReporttotheHouseofDelegates.pdf.
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51  It is further recommended that elders be provided 
with information regarding their rights during hearings, 
or have information available to assist the elder in 
contacting a local advocate.

52  National Center for State Courts, Center for Elders 
and the Courts, Programs and Guidelines, http://www.
eldersandcourts.org/Elder-Abuse/Programs-and-
Guidelines.aspx.

53  Toward Justice For All: Report of the Civil Legal 
Justice Coalition to the Pennsylvania State Judiciary 
Committee (April 2014), http://www.philadelphiabar.org/
WebObjects/PBA.woa/Contents/WebServerResources/
CMSResources/ReportoftheCivilLegalJusticeCoalition.
pdf.

54  Id. at 20.

55  The Resource for Great Programs, Inc., Report on 
Pennsylvania’s Access to Justice Act, FY 2004-2011, 
6 (May 2012), https://www.pabar.org/public/probono/
Full%20Report.pdf. 

56  National Women’s Law Center, National Snapshot: 
Poverty among Women & Families, 2012 (Sept. 
2013), http://www.nwlc.org/sites/default/files/pdfs/
povertysnapshot2012.pdf; Alfred Lubrano, Steep rise 
seen in deep poverty among elderly, Philadelphia 
Inquirer, Oct. 11, 2013, http://articles.philly.com/2013-
10-11/news/42904099_1_deep-poverty-north-
philadelphia-law-center.

57  Legal Services Corporation, Documenting the 
Justice Gap In America: The Current Unmet Civil 
Legal Needs of Low-Income Americans (Sept. 2009), 
19, http://www.lsc.gov/sites/default/files/LSC/pdfs/
documenting_the_justice_gap_in_america_2009.pdf. 

58  Pennsylvania Interest on Lawyers Trust Account 
Board, The Economic Impact of Outcomes Obtained 
for Legal Aid Clients Benefits Everyone in Pennsylvania 
(April 11, 2012), 1, https://www.paiolta.org/wp-content/
uploads/2014/05/Economic-Impact-of-Legal-Aid.pdf.
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Overarching Findings and Recommendations 
of the Elder Law Task Force Concerning Court 
Administration, Judicial Education, Funding, 
and Public Awareness 

I. Creation of an Office of Elder Justice in the Courts

A. Issue Statement

	 A	sustained	and	significant	effort	will	be	required	to	implement	the	Task	Force’s	
recommendations and coordinate activities among the court system’s elder justice partners. Many 
of the initiatives recommended are complex, multi-year projects. 

B.  Task Force Findings

 1. The Task Force found that the creation of a new	Office	of	Elder	Justice	in	the	Courts	
(“OEJC”)	within	AOPC	was	necessary	to	effectively	and	efficiently	implement	the	Task	Force’s	
recommendations.	The	functions	of	the	new	office	will	be	consistent	with	CCJ	and	COSCA	
recommendations that outline activities which states should be undertaking to address issues 
relating to guardianship, elder abuse and access to justice.

	 2.	 COSCA	calls	on	each	state’s	administrative	office	of	the	courts	to	establish	a	state	
guardianship coordinator position to provide staff support to the recommended statewide 
guardianship task force (or Guardianship Court Improvement Program (“GCIP”)), if created. 
Suggested responsibilities for the coordinator include: working with local courts to ensure 
compliance with guardianship case monitoring policies and procedures; identifying sources of 
funding for guardianship initiatives, including the availability of grants; providing training and 
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technical assistance to judges, court staff, attorneys, guardians and others; and overseeing the 
implementation of recommendations developed by the statewide guardianship task force.169

 3. CCJ and COSCA recommend court systems increase judicial and court awareness of aging 
issues and elder abuse by: increasing the availability of training for judges and court staff on elder 
issues; encouraging local courts to examine current responses and develop innovative methods 
and approaches to elder abuse; developing court performance standards and case management 
systems that improve documentation and oversight of cases involving elders; encouraging judicial 
and court participation in multi-agency partnerships to combat elder abuse; advancing the use of 
technology to identify and document cases that involve older persons; improving monitoring and 
compliance practices; developing statewide model practices; and encouraging funding agencies to 
provide adequate resources to enable the courts to identify and respond to elder abuse.170 

C.  Task Force Recommendations

 1. Pursuant to Findings 1, 2 and 3, the Task Force recommends that an OEJC be established 
to assist the Supreme Court in implementing the recommendations in this Report. The OEJC 
is	anticipated	to	benefit	the	Commonwealth’s	agencies	that	provide	guardianship	services	and	
respond to elder abuse by promoting collaborative efforts. The Task Force believes collaborations 
with these agencies will result in elder justice system improvements, and possibly conserve 
resources by eliminating the duplication of efforts.171 The Task Force further believes an OEJC 
will assist all Pennsylvanians through its efforts to protect vulnerable elders by addressing issues 
relating to guardianship, elder abuse, and access to justice.

 2. The Task Force recommends the OEJC be staffed by a director. The director will require 
assistance from staff with skills in research, legal analysis and information technology, and will also 
need secretarial assistance.

 3.  During the early deliberations of the Task Force, it became clear that AOPC staff resources 
will be required to implement the recommendations in this Report. Given the unanimity of the 
Task Force’s members in urging the Supreme Court to establish an OEJC, Madame Justice Todd 
presented the Task Force’s recommendation to the Supreme Court for consideration, and the 
Supreme Court approved the establishment of an OEJC. The AOPC’s Assistant Director of Judicial 
Programs will become the director of the OEJC. Research, grant-writing, legal analysis, information 
technology and secretarial services will be provided by AOPC staff. 

D. Timing and Fiscal Impact

 The OEJC will be established in January 2015. Because AOPC personnel will be able to provide 
services	to	the	OEJC,	there	is	no	immediate	fiscal	impact.	Nevertheless,	as	the	OEJC	moves	
forward with the implementation of the initiatives and recommendations in this Report, additional 
resources and funding will be necessary.

II. Creation of an Advisory Council on Elder Justice in the Courts

A. Issue Statement

 Given the multitude of Task Force recommendations to be implemented, the OEJC will require 
guidance regarding the priorities for implementation and collaborations to be established with the 
court system’s elder justice partners. 

B. Task Force Findings

 The Task Force has made numerous recommendations that will require prioritization. 
Coordination and collaboration with the court system’s elder justice partners will also be critical. An 
advisory body is necessary to provide guidance to the OEJC. 
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C. Task Force Recommendations

	 Pursuant	to	the	above	finding,	the	Task	Force	recommended	that	an	Advisory	Council	on	Elder	
Justice in the Courts (“Advisory Council”) be established to serve as a liaison to the executive and 
legislative branches, and to communicate with the AOPC and the Supreme Court regarding the 
implementation of the Task Force’s recommendations and other matters involving elder justice. 
Task Force members were unanimous in urging that the Supreme Court create an Advisory Council. 
Madame Justice Todd presented the Task Force’s request to the Supreme Court for consideration, 
and the Supreme Court approved the creation of the Advisory Council. 

D. Timing and Fiscal Impact

	 The	Advisory	Council	will	be	established	in	January	2015.	The	financial	impact	is	anticipated	
to be minimal, as costs will be limited to travel expenses for members to attend meetings at the 
Pennsylvania Judicial Center.

III. Inclusion of Orphans’ Court Clerks in Unified Judicial System 

A.  Issue Statement

 The Guardianship Monitoring Committee examined guardianship case monitoring practices in 
Orphans’	Court	Clerks’	offices	across	the	Commonwealth,	and	found	a	lack	of	consistent,	statewide	
practices.	In	addition	to	case	monitoring,	the	offices’	management	practices,	training	of	staff	and	
computer	systems	vary	widely.	The	variance	in	these	practices	and	procedures	makes	it	difficult	to	
establish uniform practices relating to the monitoring and collection of guardianship data.

B. Task Force Findings

 1. Responsibilities of Orphans’ Court Clerks include maintaining and docketing court 
guardianship records, administrative record-keeping tasks, and assisting Orphans’ Court Judges 
and	litigants.	Office	management	practices,	case	management	procedures,	staff	training	and	
computer systems vary widely from county to county. Under current law, except in home rule 
counties that have opted for a different structure, Orphans’ Court Clerks are elected or appointed 
officials	who	generally	do	not	have	a	relationship	with	the	judicial	district’s	President	Judge	or	court	
administration	office,	and	operate	independently.	

 The Guardianship Monitoring Committee recommends that Orphans’ Court Clerks be 
responsible for docketing and monitoring a guardian’s compliance with several reporting 
requirements, and taking follow-up action. 

 Research conducted by the AOPC suggests that Orphans’ Court guardianship case-docketing 
practices are inconsistent and in need of improvement. In 2007, the AOPC attempted to obtain a 
reliable	number	of	active	current	guardianships.	Each	Orphans’	Court	Clerk’s	Office	was	requested	
to provide all guardianship docket sheets for one year. The terminology and amount of information 
captured on the docket sheets varied widely. The Orphans’ Court Clerks did not consistently track 
and docket when a guardianship was terminated, or enforce the annual report submissions required 
of guardians by statute. Because	of	the	variance	in	practice	among	the	offices,	the	AOPC	found	it	
difficult	to	obtain	a	reliable	number	of	current	guardianships.	

 As related personnel of the UJS, Orphans’ Court Clerks have a responsibility to comply with 
requirements pertaining to uniform procedures, indexes and dockets as approved by the Supreme 
Court under Pa.R.J.A. 505(11). 

 2. An automated, statewide Orphans’ Court case management system will promote the 
standardized	collection	of	guardianship	data	by	Orphans’	Court	Clerks,	and	assist	them	in	fulfilling	
their guardianship monitoring responsibilities. 
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C. Task Force Recommendations

 1. Pursuant to Finding 1, the Task Force recommends that Orphans’ Court Clerks become 
employees of the UJS. Including Orphans’ Court Clerks in the UJS will ensure that uniform 
practices,	procedures	and	training	can	be	effectively	and	efficiently	administered	statewide,	and	
coordination	with	court	administration	offices	will	be	improved.

 2. Pursuant to Finding 2, the Task Force recommends the implementation of a statewide 
Orphans’ Court case management system, which is tentatively planned for 2017. In the interim, 
the Task Force recommends that Orphans’ Court Clerks make necessary upgrades to their 
case management systems in order to comply with the Guardianship Monitoring Committee’s 
recommendations. Upgrades are necessary not only to adopt much needed monitoring practices, 
but also as a precursor to migrating Orphans’ Court data into the statewide system.

D. Timing and Fiscal Impact

	 The	transition	of	Orphans’	Court	Clerks	from	elected	officials	to	appointed	court	personnel	under	
the direct authority of the President Judge of each judicial district requires legislative action. The 
Orphans’ Court Clerks, like the Prothonotary and Clerk of Courts, exist solely to serve the court 
system. Orphans’ Court Clerks do not perform duties other than court duties, although in most 
counties,	the	office	is	combined	with	another	office	such	as	Register	of	Wills.

 It is recommended that any effort to transition Orphans’ Court Clerks into the UJS be 
coordinated with the efforts already underway to make Prothonotaries and Clerks of Court 
appointed	court	officials.	Funding	for	office	holders	would	become	a	state	responsibility	and	is	
included in the proposed Clerk of Courts/Prothonotary Transfer Act, SB 1215 of 2014, Pr. No. 1716, 
by using funds already allocated to the counties in the county court reimbursement grant.

 Several counties already have the functionality needed to track all guardianship data items 
recommended in this Report. There is a subset of counties that will be able to request this 
functionality from their software vendors without incurring additional costs. However, depending 
on the maintenance agreement each county has with its software vendor, some will have to pay 
to	have	data	fields	added	to	their	current	case	management	systems.	Orphans’	Court	Clerks	
will require adequate time to perform any necessary software upgrades to comply with the 
recommendations in this Report. Upgrades may be undertaken as soon as practicable for the 
Orphans’ Court Clerks and their counties.

E. Additional Comments

 The AOPC Research and Statistics Department will provide technical assistance to the 
Orphans’ Court Clerks as they work with their software vendors to obtain the system upgrades.

IV. Development of Bench Books for Guardianship and Elder Abuse Cases

A. Issue Statement

	 Pennsylvania	bench	books	regarding	guardianship	and	elder	abuse	cases	would	be	a	beneficial	
resource for the judiciary.

B. Task Force Findings

 Judicial education concerning guardianships and elder abuse cases is lacking in Pennsylvania. 
While the Commonwealth’s judges have access to general, national reference materials on 
guardianships and elder abuse, Pennsylvania bench books for these types of cases are not 
available. Uniform, statewide reference materials on issues related to guardianship and elder abuse 
cases are essential for judges.
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C. Task Force Recommendations

	 Based	on	the	above	findings	and	recommendations	from	the	Guardians	and	Counsel	and	Elder	
Abuse and Neglect Committees, the Task Force recommends that the OEJC and the AOPC Judicial 
Education Department, in consultation with interdisciplinary groups or practicing professional and 
non-professional guardians, develop bench books for guardianship and elder abuse cases. 

D. Timing and Fiscal Impact

 The timing of the development of the bench books will be ascertained at a later date, through 
consultation between the AOPC Judicial Education Department and the OEJC. The bench books 
will be electronically available on the UJS’ website resulting in a modest cost associated with the 
printing of a small number of copies.

V. Creation of Guardianship Mediation Program

A. Issue Statement

 Mediation	in	the	guardianship	context	may	have	the	potential	to	benefit	AIPs,	IPs,	guardians	and	
other interested parties.

B. Task Force Findings

 1. In 2013, the Pennsylvania Supreme Court’s Orphans’ Court Procedural Rules Committee 
published proposed new rules, including new Rule 1.6 which states:

Rule 1.6. Mediation by Local Rule or Special Order:

The Court, by Local Rule or special order, may direct the parties to participate in 
private or court-sponsored mediation.

Note: Rule 1.6 has no counterpart in former Orphans’ Court Rules.

Explanatory	Comment:	The	confidentiality	of	mediation	is	provided	by	statute,	
see 42 Pa.C.S. § 5949.172

(The Task Force notes that Proposed Rule 1.6 would provide for mediation in all Orphans’ Court 
matters, and would not be limited to guardianship matters.)

 2. The Pennsylvania Bar Association (“PBA”) is currently considering a proposal of the 
Orphans’ Court Mediation Subcommittee of its Alternative Dispute Resolution Committee to facilitate 
and encourage mediation by way of a model local rule. The proposal would provide for mediation of 
all Orphans’ Court matters.

 3. The	Task	Force	finds	that	mediation	of	guardianship	matters	has	been	implemented	in	other	
states	and	has	the	potential	to	provide	benefits	and	ameliorate	some	of	the	problems	associated	
with guardianship decision-making; however, there is a need to assess its disadvantages and how 
such a process would work in practice.

C. Task Force Recommendations

 Pursuant to Findings 1, 2 and 3, the Task Force recommends that the Advisory Council, 
with the assistance of the OEJC, study the advisability and feasibility of creating and supporting 
guardianship mediation programs in Pennsylvania. If the Advisory Council determines that such 
programs are advisable and feasible, it should also study the question of program structure and 
implementation.

D. Timing and Fiscal Impact

 The	recommended	study	can	begin	as	soon	as	is	practicable.	The	fiscal	impact	of	this	
recommendation should be minimal as only travel and meeting expenses are anticipated.
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VI. Increase of Guardianship Fees for Medicaid Nursing Home Patients

A. Issue Statement

 Given concerns that independent guardians (attorneys, professional guardians or other 
practitioners) frequently do not monitor or advocate for the health and safety of nursing home 
residents and may be unresponsive to nursing home requests for information and assistance, 
an increase in the Pennsylvania Department of Human Services (“DHS”) (formerly known as 
the Department of Public Welfare) guardianship fees is warranted to encourage higher quality 
guardianship services. 

B. Task Force Findings

 1. DHS’s policy allows guardians of Medicaid nursing home residents to retain up to $100 per 
month of income (in those cases where income exists) as payment for guardianship services.173 
Pennsylvania’s statute allows for payment of guardian fees from income, but does not place a dollar 
limit on those fees. 174 The Orphans’ Court does not have the discretion to award greater fees even 
though they may be deemed appropriate and necessary.

 2. In many cases, nursing home residents under guardianship have complicated medical 
diagnoses	and	personal	situations	that	demand	a	significant	amount	of	a	guardian’s	attention	and	
time.	A	guardian	is	frequently	appointed	to	investigate	and	correct	financial	irregularities	that	may	be	
the	result	of	prior	financial	exploitation,	misappropriation	of	funds,	unpaid	bills,	etc.,	which	requires	
expertise, effort and time. Limiting a guardian’s fees to $100 per month in these cases creates a 
financially	untenable	situation	in	that	the	low	dollar	amount	does	not	allow	guardians	to	provide	the	
attention necessary to manage the complicated needs and issues of the IP.

C. Task Force Recommendations

 Based on Findings 1 and 2, the Task Force recommends that DHS’s policy be changed to allow 
the Orphans’ Court to authorize payment of guardianship fees greater than $100 per month where 
the court determines greater fees are necessary because of the amount of the guardian’s time 
required to monitor and advocate for the incapacitated nursing home resident’s needs.

D. Timing and Fiscal Impact

 This	recommendation	may	be	communicated	to	DHS	as	soon	as	is	practicable.	The	fiscal	
impact	of	increasing	the	monthly	amount	of	income	is	unknown,	but	will	likely	not	be	significant.	

VII. Guardianship Support to be Billable as a Service Under the Medicaid Home 
and Community-Based Services Waiver

A. Issue Statement

 Low-income individuals with disabilities and functional impairments frequently are placed in a 
nursing home although a less restrictive, less expensive level of care would be preferable.

B. Task Force Findings

	 1.	 In	FY	2014,	the	average	cost	of	individual	nursing	home	care	to	the	Pennsylvania	Medicaid	
program was $59,787 per year.175 The average cost of individual home and community-based 
services during the same period under a Medicaid Waiver was less than half the cost of a skilled 
nursing facility at $25,543 per year.176

 2.  Independent guardians (attorneys, professional guardians, or other practitioners) may be 
paid only from an incapacitated person’s income. However, unlike guardians for individuals in 
facilities, guardians for incapacitated persons receiving home and community-based services under 
Medicaid are not eligible for the $100 fee for guardians. 
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 3. Some individuals declared “incapacitated” by the Orphans’ Court can be maintained 
safely in the community with adequate support. Currently, however, many IPs are shifted into 
nursing homes.177 It should be recognized that the $100 fee would not be adequate to support IPs 
residing in a community setting, including the management of a household, bill payment, and the 
management of services. 

 4. As the costs for the home and community-based waiver are less than half the cost of 
nursing home payments, allowing IPs to age in place with community-based services has the 
potential to save tax dollars while improving the quality of life of those under guardianship.178

C. Task Force Recommendations

 Based on Findings 1, 2, 3 and 4, the Task Force recommends that DHS be encouraged to pay 
guardians	who	find	alternatives	to	an	IP’s	placement	in	a	nursing	home	where	the	total	cost	to	DHS	
for community-based services is 50% or less of the cost of a nursing home placement. This may be 
accomplished by amending the home and community-based waiver to allow guardianship support 
to be billable as a waiver service, either as part of an existing service category or as a new waiver 
service category. Such services would be reimbursed based on the guardian’s direct time working 
with and on behalf of the IP.

D. Timing and Fiscal Impact

 The	recommendation	may	be	communicated	to	DHS	as	soon	as	is	practicable.	The	fiscal	impact	
of amending a home and community-based services waiver to allow guardianship support to be 
billable as a waiver service is unknown. However, the anticipated savings to the Medicaid program 
due	to	diversion	from	nursing	homes	may	be	significant.

VIII. Court Collaboration with Federal Representative-Payment and Fiduciary 
Programs

A. Issue Statement

 The need for federal and state collaboration regarding representative-payment	and	fiduciary	
programs is “accentuated by ongoing demographic trends, including increases in the population 
of older people, as well as adults with dementia, intellectual disabilities, mental illness, substance 
abuse, and traumatic brain injuries.”179 “Representative-payment programs are not [systemically] 
coordinated with guardianship systems and other payee systems serving the same population, 
putting	vulnerable	adults	at	risk	of	financial	exploitation.”180

B. Task Force Findings

 1. GAO found an overlap of federal agency and state court programs serving incapacitated 
populations, but the extent of this overlap is not known. “Some state courts and federal agencies 
share certain information on a case-by-case basis. However, the absence of a systematic means for 
compiling and exchanging pertinent information may leave many incapacitated people at risk and 
result	in	the	misuse	of	benefits	and	increased	federal	expense.”181

 The ABA noted that, with respect to veterans, “some coordination does take place through 
the Uniform Veterans Guardianship Act. In states that have adopted this Act, state courts must 
notify the VA when they appoint a guardian for a veteran, and send copies of court orders and 
accountings.”182 Pennsylvania did not fully adopt the Uniform Veterans Guardianship Act, but 
enacted legislation making the Veterans Bureau (the precursor of the VA) a party in interest in the 
guardianship of incompetent veterans.183 

 2.  In August 2013, the ABA issued a resolution that urged courts with jurisdiction over adult 
guardianships and governmental agencies administering representative-payment programs “to 
collaborate with respect to information sharing, training and education in order to protect vulnerable 
individuals	with	fiduciaries	who	make	financial	decisions	on	their	behalf.”184
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 The ABA’s resolution declared that “instances of misuse and exploitation of funds 
by	guardians,	representative	payees	and	VA	fiduciaries	have	been	identified	by	
the	U.S.	Government	Accountability	Office	and	other	significant	studies.	There	is	a	
compelling	need	to	protect	funds	managed	by	fiduciaries	in	all	three	arenas.”185 The 
resolution	asserted	the	“systemic”	sharing	of	information	about	specific	cases	and	
“coordination	among	SSA	field	offices,	VA	regional	offices,	and	state	.	.	.	courts	[will]	
make it easier to identify trends, develop training, recruit volunteers, and educate the 
public.”186

 3. In January 2014, CCJ and COSCA adopted a resolution urging improved coordination and 
collaboration between state courts and state and federal governmental agencies that administer 
representative-payment programs for the purposes of protecting vulnerable adults placed under 
guardianship.187

 4. The extent to which Pennsylvania’s courts send notices of guardianship appointment and 
other	information	to	federal	agencies	that	administer	representative-payment	or	fiduciary	programs	
is unknown. The AOPC does not exchange guardianship case data with federal agencies. 

 5. In June, 2014 NCSC and the Administrative Conference of the United States (“ACUS”) 
requested	that	judicial	officers	and	court	administrators	nationwide	participate	in	a	survey	on	state	
court adult guardianship practices. ACUS was engaged by SSA to collect information. The intent 
of the survey was to improve information sharing and coordination between SSA and the state 
courts.188 The AOPC coordinated the Pennsylvania courts’ survey responses.

C. Task Force Recommendation

 Pursuant to Findings 1, 2, 3, 4, and 5, the Task Force recommends the Orphans’ Courts and 
the OEJC collaborate and coordinate with federal agencies that administer representative-payment 
and	fiduciary	programs	on	the	exchange	and	collection	of	adult	guardianship	data,	and	on	training	
and education for guardians about their responsibilities when they are appointed as representative 
payees. 

D. Timing and Fiscal Impact

	 Outreach	to	representatives	from	representative-payment	and	fiduciary	programs can be made 
as	soon	as	is	practicable.	The	fiscal	impact	is	anticipated	to	be	minimal,	as	only	travel	and	meeting	
expenses will be incurred.

IX. Request for State Funding to Implement the Elder Law Task Force’s 
Recommendations

A. Issue Statement

 The	Task	Force’s	Report	identifies	the	pressing	needs	of	Pennsylvania’s	growing	population	
of elders and makes recommendations for addressing them. Going forward, government and 
community collaboration will be needed to prioritize the recommended initiatives that address those 
needs.

 The Task Force recognizes that economic conditions have limited the capacity of government to 
support	new	and	existing	initiatives	in	many	areas.	However,	findings	of	the	Task	Force	demonstrate	
that the problems facing Pennsylvania’s elders will neither go away, nor, given an expanding elder 
population, likely diminish.

 The challenge is to identify and provide available or new resources to support the needs of our 
elders. This report provides a solid basis from which to begin a collaborative discussion of these 
issues.
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B. Task Force Findings

 1. According to the JSGC’s Report of the Working Group on Guardianships, 61.4 percent of 
AAA respondents surveyed stated, “[c]urrent statutes, programs and services are not effective in 
meeting the current demand for guardianship,” and 84.1 percent predicted, “current programs and 
services will not be able to meet the need for guardianship services in the future.”189 Almost all 
respondents opined that the state should fund guardianship services.190 The Report also noted some 
counties need additional funds to ensure adequate numbers of guardians are available, particularly 
those	in	which	non-profit	organizations	provide	guardianship	services.191

 2. The NCSC’s Richard Van Duizend and Brenda Uekert lament that “elder abuse and 
exploitation is not a short-term problem. These cases will take up an increasing share of judicial, law 
enforcement, and social services caseloads for many years. The courts are in the best position to 
call attention to the problem and bring community leaders together to address it.”192 

	 The	New	York	City	Elder	Abuse	Center	observes	that	the	prevention	of	elder	abuse	must	be	
seen as an investment, not an expenditure, and asserts, “[r]esponding to and preventing elder abuse 
will save Medicare and Medicaid dollars in addition to ensuring the dignity of older adults.”193 

 A 2011 report by the GAO found that, “[w]hile the demand for APS services is increasing 
substantially	and	cases	are	becoming	more	complex...funding	for	staffing,	training,	and	public	
awareness is not keeping pace.”194	Twenty-five	of	38	states	surveyed	by	the	GAO	ranked	insufficient	
funding	for	program	operations	as	“the	most	significant	challenge	they	face.”195 

 3. Improving access to justice and the courts for elders in the Commonwealth will require 
funding	for	accommodations	and/or	retrofits	to	court	facilities	in	many	counties;	statewide	outreach	
to elder, families, and the public regarding guardianship and elder abuse resources; and the 
provision of legal services for elders.

 4. Because of the importance of funding to the implementation of its recommendations, the 
Task Force created a Subcommittee on Funding (“Funding Subcommittee”) to study sources of 
funding for its proposed initiatives, which reported the following:

 Most governmental programs, including those involving the courts, are supported by 
funds appropriated by either state or federal legislative bodies. The importance and impact of 
governmental funding cannot be overstated.

	 The	imposition	of	filing	fees	and	surcharges	as	a	vehicle	to	fund	the	elder	initiatives	should	be	
a last resort because of their potential negative impact on a litigant’s right of access to the courts. 
However, there may be circumstances for which it may be appropriate to fund some elder initiatives 
by	allocating	a	portion	of	filing	fees	in	those	guardianship	cases	involving	significant	assets.	This	
idea warrants study. Given the importance of implementing the Task Force’s proposed initiatives and 
the chronic underfunding of the state court system, the Task Force concludes that the “last resort” 
option	of	utilizing	a	portion	of	filing	fees	only	in	cases	involving	significant	assets	deserves	careful	
study.

 The Funding Subcommittee assessed the availability of federal resources, and took note of 
these viewpoints:

“I am deeply concerned about the funding crisis that is threatening state courts 
across the country. Combined with the impact of federal sequestration and other 
harmful cuts to Justice Department programs and the federal court system, these 
reductions are delaying or denying access to justice for millions of Americans.”196 
(U.S. Attorney General Eric Holder)

“Unlike drug courts and domestic violence courts, other kinds of courts have no 
specified	source	of	federal	funds	to	assist	with	planning	and	initial	implementation.”197 
(Richard Van Duizend and Brenda Uekert)
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Although there is substantial federal interest in state guardianship and elder 
abuse	 issues	 and	 an	 awareness	 of	 state	 need	 for	 federal	 financial	 assistance,	
grant programs for the collection of guardianship data or to implement “innovative 
procedures and practices to prevent, detect, and address abuse and exploitation,” 
do not currently exist.198 (CCJ and COSCA)

“To ensure the right of access to guardianship services, states should provide 
public funding for: [g]uardianship services for those unable to pay[;] [s]ervices to 
coordinate alternatives to guardianship[;] and the obligation to make such services 
available to all vulnerable persons.”199 “States need to look for creative solutions…
[which] could include Medicare and Medicaid funding sources…[possibly] from the 
Patient Protection and Affordable Care Act (“PPACA”), which includes provisions 
that	are	intended	to	reduce	readmissions	for	Medicare	beneficiaries.”200 (National 
Guardianship Summit)

 The Funding Subcommittee examined the possibility of receiving funding under the Elder 
Justice Act (“EJA”). Introduced in 2002 and enacted in 2010 as part of the Affordable Care Act, 
the	EJA	is	the	first	comprehensive	federal	legislation	to	address	elder	abuse.	The	EJA	takes	aim	
at developing and implementing strategies to decrease the likelihood of elder abuse, neglect and 
exploitation. However, no money has yet been appropriated for initiatives of the EJA. Opportunities 
for the Elder Law Task Force’s initiatives under the EJA may arise in the future, particularly for older 
adult protective services and law enforcement activities.

 At the state level, legislatures elsewhere have begun to recognize the importance of elder 
issues,	and	have	provided	specific	funding	for	elder	justice	initiatives.	In	2013,	Indiana	Supreme	
Court Chief Justice Brent Dickson included a funding request of $520,000 for adult guardianship 
programs	in	the	Indiana	Supreme	Court’s	FY	2013-2015	budget.	In	order	to	“swell”	the	number	
of volunteer guardians, the Indiana General Assembly provided $500,000 (for each year of a 
two year budget cycle) to the Indiana Supreme Court to provide grants to programs and projects 
that	manage	volunteer	guardians.	In	January	2014,	an	Adult	Guardianship	Office	opened	within	
Indiana’s	State	Court	Administration	Office,	and	an	Adult	Guardianship	Advisory	Committee	is	to	be	
created “to set long-range goals and strategies for the grant program.”201

 Michigan Governor Rick Snyder’s 2015 budget includes “an additional $1 million investment to 
prevent elder abuse. The funds will aid in reporting, training, and developing a restitution initiative 
for	seniors	subject	to	physical	or	financial	abuse,”	and	will	include	additional	funds	for	legal	and	
advocacy services.202

C. Task Force Recommendations

 1. The Task Force believes the initiatives contained in this Report are crucial to helping the 
court system and its elder justice partners address the needs of the Commonwealth’s growing 
number of elders. Based upon that belief and Findings 1, 2, 3 and 4, the Task Force recommends 
that the Legislature – in the interest of all Pennsylvanians – provide an annual appropriation to 
the Supreme Court for the implementation and ongoing support of the Task Force’s initiatives and 
explore the possibility of using funds from any other available sources, such as the Pennsylvania 
Lottery. Given the scope of guardianship, elder abuse and neglect, and access to justice issues in 
Pennsylvania, adequate funding from the Legislature is critical to implementing the elder law reform 
efforts outlined in this Report. 

 2. Also pursuant to Finding 4, the Task Force recommends that the Advisory Council study 
the	feasibility	and	implications	of	allocating	a	portion	of	filing	fees	in	those	guardianship	cases	that	
involve	significant	assets	to	funding	initiatives	in	this	Report.	

D. Timing and Fiscal Impact

 The amount of the appropriation to be requested annually will be determined by the Supreme 
Court with input from the Advisory Council and OEJC, and will be based on the particular initiatives 
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to be implemented each year. Many of the recommendations contained in this Report will require 
significant	funding,	while	others	will	entail	only	modest	funding.	It	is	anticipated	that	such	a	funding	
request	will	be	made	in	the	FY	2016-17	Budget	Request.	

E. Additional Comments

 The Funding Subcommittee appreciates that many of the recommendations for better serving 
elders will not necessarily fall under the courts.

 Richard Van	Duizend	and	Brenda	Uekert	emphasize	the	benefits	of	a	multidisciplinary	
approach towards funding: “[c]ollaboration…helps identify sources of possible additional funding 
for supplementary services from federal health, mental health, human services, and criminal 
justice agencies.”203 The Task Force believes that the collaborative relationships established by its 
members will help in identifying additional funding sources as its initiatives are implemented. 

X. Request for Federal Funding to Implement the Elder Law Task Force’s 
Recommendations

A. Issue Statement

 Congressional action is needed to increase federal funding for services to elder victims of crime 
and elders under guardianship. Increased federal funding could be used to implement many of the 
initiatives recommended in this Report.

B. Task Force Findings

 1. The Elder Abuse and Neglect Committee discussed ways in which elders who are crime 
victims can receive assistance and services, and concluded that programs which provide services 
to elder victims are vastly underfunded and understaffed. The Committee believes increased federal 
funding for these programs is critically important.

 2. The Pennsylvania Commission on Crime and Delinquency (“PCCD”) appropriates federal 
grant funds provided to the Commonwealth, and, as such, administers the Crime Victims Fund 
(“Fund”). The Fund was created by the Victims of Crime Act (“VOCA”), a special account dedicated 
solely to assisting an average of 3.7 million diverse victims annually.204

	 The	Fund	is	not	financed	by	taxpayers,	but	rather	through	fines	and	penalties	paid	by	 convicted	
federal	offenders.	Thus,	spending	is	budget	neutral	and	does	not	add	to	the	national	 debt	or	deficit.	
Through VOCA, millions of dollars are invested annually in compensation and assistance to victims 
in every state.

	 Starting	in	2000,	in	response	to	large	fluctuations	in	deposits,	Congress	placed	a	cap	on	the	
funds available for distribution. These annual caps were intended to maintain the Fund as a stable 
source	of	support	for	future	victim	services.	Today,	however,	the	current	FY	2014	cap	of	$745	
million severely and unduly restricts the funding of the victim services the Fund was created to 
support. The National Association of VOCA Assistance Administrators (“NAVAA”) notes that in 2014, 
there	will	be	$11.431	billion	in	the	Fund	according	to	projections	from	the	Office	of	Management	
and Budget.205 The Elder Abuse and Neglect Committee feels strongly that the cap on VOCA funds 
should be raised so the Task Force can pursue such funding for its elder abuse initiatives, including, 
but not limited to, establishing elder courts and programs that improve judicial and victim services 
responses in elder abuse and neglect cases.

 3. On March 31, 2014, eighty members of the U.S. House of Representatives sent a letter 
to the Chairman and Ranking Members of the U.S. House Committee on Appropriations and the 
Subcommittee on Commerce, Justice, Science and Related Agencies. See Appendix A. Among 
other things, the letter’s signers urged raising the 2015 VOCA cap “to no less than $1.489 billion, 
the amount deposited in 2013.”206

 4. On April 11, 2014, twenty-four U.S. Senators sent a letter similar to the one above to the 
Chairwoman and Ranking Member of the Subcommittee on Commerce, Justice, and Science of the 
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Senate Appropriations Committee. See Appendix B. Among other things, the Senators requested 
that “outlays from the Crime Victims Fund be as high as possible to support core VOCA assistance 
programs	and	fulfill	 the	needs	of	victims	across	the	country.”207 

 5. On a related front, on July 23, 2013, Chief Justice Myron T. Steele of the Supreme Court 
of Delaware and COSCA President Donald D. Goodnow sent a letter to the Assistant Secretary of 
Aging, Administration for Community Living at the U.S. Department of Health and Human Services. 
The letter discussed several recommendations of which the CCJ and COSCA wanted the Elder 
Justice Coordinating Council to be aware, including one that called for the creation of a national 
“GCIP or similar pilot program to improve court oversight and collaboration between courts and 
government agencies that administer representative-payment programs.”208 

 The letter further detailed CCJ’s and COSCA’s support of the proposed Court-Appointed 
Guardian Accountability and Senior Protection Act. Chief Justice Steele and President Goodnow 
observed the bill is modeled after the Child Welfare Court Improvement Program (“CIP”), which was 
established in 1993 and has effectively reduced judicial delay in dependency cases, enhanced the 
ability of judges and lawyers to handle complex cases and strengthened the review and monitoring 
of dependency cases. 

 At their annual meeting one week later, CCJ and COSCA issued Resolution 6, In Support of 
the Court-Appointed Guardian Accountability and Senior Protection Act. The Resolution urged 
Congress	to	enact	the	Act	and	appropriate	sufficient	funds	to	implement	its	provisions. 209

C. Task Force Recommendations

 1. Based on Findings 1, 2, 3, and 4, the Task Force recommends the U.S. House Committee 
on Appropriations and the Subcommittee on Commerce, Justice, Science and Related Agencies 
act on the requests contained in the March 31, 2014 letter sent by members of the House of 
Representatives; and that the U.S. Subcommittee on Commerce, Justice, and Science of the 
Senate Appropriations Committee act on the requests contained in the April 11, 2014 letter sent by 
U.S. Senators in order to increase the VOCA cap.

 2. Based on Finding 5, the Task Force recommends that the federal government act on 
proposed legislation that would fund state GCIP programs similar to the CIP.

D. Timing and Fiscal Impact

 The Task Force’s support for the requests outlined in the letters from the U.S. Senators and 
Representatives and for action by the federal government to fund a GCIP can be communicated as 
soon as is practicable.

 In the event federal funds become available through VOCA or for the establishment of a GCIP, 
the Supreme Court will apply for them to support its elder abuse initiatives and the OEJC.

XI. Reporting Elder Abuse

A. Issue Statement

 The U.S. Department of Justice opines that “[n]o single entity can address elder abuse by itself. 
Everyone can make a difference.”210 Elder abuse is not just a domestic issue for individuals and 
families — communities must also become conscious of the problem. “[T]he battle against elder 
abuse can only be won with grassroots action at the community and individual level. … Turning 
the tide against elder abuse requires much greater public commitment, so every American will 
recognize elder abuse when they see it and know what to do if they encounter it.”211 

B. Task Force Findings

 1. June 2014 was proclaimed “Elder Abuse Awareness Month” by Pennsylvania Governor Tom 
Corbett to call attention to the growing problem of elder abuse in the Commonwealth. Brian Duke, 
Secretary of the Department of Aging, urged Pennsylvanians to watch for signs of elder abuse and 



232

O
V

E
R

A
R

C
H

IN
G

 F
IN

D
IN

G
S

 A
N

D
 R

E
C

O
M

M
E

N
D

A
T

IO
N

S
 O

F
 T

H
E

 E
L

D
E

R
 L

A
W

 T
A

S
K

 F
O

R
C

E
 

to	confidentially	report	any	and	all	suspicions	of	elder	abuse	using	a	statewide	hotline.	“Now	is	the	
perfect time to remind every Pennsylvanian of our shared responsibility to protect the health, safety, 
dignity and rights of older adults. Although taking a stand against elder abuse requires a total team 
effort, all action starts at an individual level – one person, one action and one state.”212

 2. Many free publications are available on the Internet to help elders and those who care about 
them learn the signs of elder abuse and how to prevent it. 

 3. There are two statewide hotlines Pennsylvanians can use to report suspected elder 
abuse. The Department of Aging urges any person who believes an elder is being abused, 
neglected, exploited, or abandoned to call its statewide Elder Abuse Hotline at 1-800-490-8505. 
The Department of Aging’s hotline is operational twenty-four hours a day, seven days a week. The 
hotline automatically reads a caller’s area code and directs the call to the AAA in the county in which 
the call is placed. If the caller is reporting abuse in a different county, the call is redirected to the 
AAA in the county in which the abuse occurred. 

 The OAG’s website states, “[e]lder abuse complaints are received from the toll free Elder 
Abuse Hotline 1-866-623-2137….Because various state agencies, local law enforcement, criminal 
investigators	and	prosecutors	work	together	to	resolve	cases	of	elder	victimization,	it	may	be	difficult	
to know where to report certain elder abuse concerns. A toll free call to the Elder Abuse Unit to 
report	the	abuse,	neglect,	financial	exploitation	or	victimization	of	an	older	Pennsylvania	citizen,	
can	provide	necessary	assistance	to	help	address	your	questions	efficiently	and	expeditiously.”213 
According to the testimony of OAG’s David Shallcross before the Pennsylvania House Aging and 
Older Adult Services Committee, after-hours callers receive a message advising that if immediate 
assistance is needed, callers should contact the local AAA, and if it is an emergency, callers should 
dial 911.214

 Local resources about elder abuse may be found on the Department of Aging’s Website:  
http://www.aging.state.pa.us/, or on the OAG’s website: http://www.attorneygeneral.gov/. Other local 
resources for elders may be found online at www.eldercare.gov or by telephoning the toll-free Elder 
Care Locator at 1-800-677-1116. For general information, see the Elder Law Task Force Website: 
http://www.pacourts.us/courts/supreme-court/committees/supreme-court-boards/elder-law-task-
force. 

 For	a	fact	sheet	on	“red	flags”	of	abuse,	see	Appendix	C.	To	learn	about	11	things	anyone	
can do to help prevent elder abuse, see Appendix D. Other national resources about elder abuse 
prevention may be found at www.ncea.aoa.gov or www.centeronelderabuse.org. 

C. Task Force Recommendations

 1. Based on Findings 1, 2 and 3, the Task Force believes everyone has a responsibility to 
protect elders from abuse, and recommends that Pennsylvanians who believe an elder is displaying 
any warning signs of mistreatment should report such symptoms to the Department of Aging or 
OAG using either hotline. Abuse reports can be made on behalf of an older adult whether the 
person lives in his or her home or in a care facility (nursing facility, personal care home, hospital, 
etc.). A caller may remain anonymous, and has legal protection from retaliation, discrimination and 
civil or criminal prosecution. If the person reporting the abuse is unsure whether it has occurred, the 
incident should still be reported, as the AAA will ascertain whether abuse has been committed.

	 2.	 Also,	based	on	the	above	findings,	the	Task	Force	recommends	that	all	Pennsylvanians	
learn the signs that indicate elder abuse, and take steps to prevent it. 

D. Timing and Fiscal Impact

 This recommendation may be implemented immediately and does not entail any costs.

http://www.aging.state.pa.us/
http://www.attorneygeneral.gov/
http://www.eldercare.gov
http://www.pacourts.us/courts/supreme-court/committees/supreme-court-boards/elder-law-task-force
http://www.pacourts.us/courts/supreme-court/committees/supreme-court-boards/elder-law-task-force
http://www.ncea.aoa.gov
http://www.centeronelderabuse.org
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Categorized Recommendations of  
The Elder Law Task Force 

RECOMMENDATIONS TO THE SUPREME COURT OF PENNSYLVANIA

Recommendation 1:   The	Task	Force	recommends	that	an	Office	of	Elder	Justice	in	the	Courts	
(“OEJC”) be established to assist the Supreme Court in implementing the recommendations in 
this Report, and that the Director of the OEJC, research, grant-writing, legal analysis, information 
technology and secretarial services be provided by AOPC staff. This Recommendation has been 
approved by the Supreme Court, and the OEJC will be established in January 2015. See Overarching 
Findings and Recommendations, §§I.C.1 and 2. 

Recommendation 2:   The Task Force recommends that an Advisory Council on Elder Justice in 
the Courts (“Advisory Council”) be established to serve as a liaison to the executive and legislative 
branches, and to communicate with the AOPC and the Supreme Court regarding the implementation of 
the Task Force’s recommendations and other matters involving elder justice. This Recommendation has 
been approved by the Supreme Court, and the Advisory Council will be formed in January 2015. See 
Overarching Findings and Recommendations, §§II.C.

Recommendation 3:   The Task Force recommends that the AOPC Judicial Education Department 
and the OEJC develop training for judges and attorneys handling guardianship matters. See Guardians 
and Counsel Committee Report, §X.C.1.a. 

Recommendation 4:   The Task Force recommends that training for Judges and attorneys 
developed by the AOPC Judicial Education Department and the OEJC include information on 
ascertaining when a limited guardianship would be appropriate, and how to make a limited guardianship 
effective when it is appropriate. See Guardians and Counsel Committee Report, §X.C.1.i. 

Recommendation 5:   The Task Force recommends that the AOPC Judicial Education Department 
and the OEJC, in consultation with interdisciplinary groups or practicing professional and non-
professional guardians, develop a guardianship bench book to assist judges. See Guardians 
and Counsel Committee Report, §X.C.1.j. See also Overarching Administrative Findings and 
Recommendations, §IV.C. 
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Recommendation 6:   The Task Force recommends that the AOPC Judicial Education Department 
and	the	OEJC	develop	training	for	judges	and	financial	institutions	on	the	use	of	emergency	
guardianships. See Guardians and Counsel Committee Report, §X.C.1.k. 

Recommendation 7:   The Task Force recommends that a standardized deposition form be 
implemented to ensure consistent quality and quantity of pertinent information that should be 
considered by judges when determining capacity. See Guardianship Monitoring Committee Report, 
§I.C.1.

Recommendation 8:   The	Task	Force	recommends	that,	in	cases	where	the	qualified	individual	
recommends a limited guardianship and the judge and counsel may need additional information to 
determine the areas a partially incapacitated person can handle without a guardian, a best practice be 
adopted for judges to request that a deposition take place by telephone, videoconference, or in-person 
to allow for follow-up questioning and cross examination. See Guardianship Monitoring Committee 
Report, §I.C.2.

Recommendation 9:   The Task Force recommends that the AOPC Judicial Education Department 
train judges who hear guardianship cases on the components of the assessment process to determine 
capacity, and that the information from training materials be summarized into a bench card and 
provided to every Orphans’ Court Judge. See Guardianship Monitoring Committee Report, §I.C.3 and 
4.

Recommendation 10:   The Task Force recommends that judges be informed when the AIP was 
previously involved in a case under OAPSA, and that the guardianship petition be assigned to the 
same judge who heard the protective services case. See Guardianship Monitoring Committee Report, 
§II.C.1.

Recommendation 11:   The Task Force recommends that the training requirement for judges on 
the	assessment	of	capacity	include	recommended	practices	for	determining	if	conflicts	of	interest	
are present or if there is evidence of elder abuse underlying the AIP›s weakened capacity. See 
Guardianship Monitoring Committee Report, §II.C.2.

Recommendation 12:   The Task Force recommends that judges receive education on 
representative-payment	and	fiduciary	programs	such	as	those	administered	by	SSA	and	the	VA.	See 
Guardianship Monitoring Committee Report, §II.C.2.

Recommendation 13:   The Task Force recommends that judges determine if there is involvement 
from	agents	under	a	power	of	attorney,	SSA	representative	payee,	or	VA	fiduciary	in	order	to	uncover	
potential	conflicts	of	interest.	See Guardianship Monitoring Committee Report, §II.C.3.

Recommendation 14:   The	Task	Force	recommends	that	guardianship	files	be	sealed	to	protect	
personal information included in the revised forms. Interested parties who are named in the case 
should	have	the	ability	to	access	the	file	by	presenting	a	copy	of	the	Certificate	of	Filing.	In	order	to	
assist investigative agencies in their task of researching allegations of abuse, it is recommended that 
the proposed request form be used. See Guardianship Monitoring Committee Report, §III.C.5 and 
Appendix H thereto. 

Recommendation 15:   The Task Force recommends that guardians be provided with oral 
instructions and a packet of written instructions from the judge or administrative staff at the time of 
appointment. See Guardianship Monitoring Committee Report, §IV.C.2.

Recommendation 16:   The Task Force recommends that if a guardian does not respond to the 
delinquency notice in Recommendation 64, it is a recommended best practice for the judge to conduct 
a review hearing with the guardian present. See Guardianship Monitoring Committee Report, §IV.C.4. 

Recommendation 17:   The Task Force recommends that Clerks of the Orphans’ Court or the court 
administration	office	be	responsible	for	determining	the	reasons	for	failure	to	file	required	reports	and	
addressing those reasons with appropriate instruction to the guardian. See Guardianship Monitoring 
Committee Report, §IV.C.5. 
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Recommendation 18:   The Task Force recommends that judges hold periodic review hearings, 
either on a regular basis or at random, to monitor the status of the guardianship. See Guardianship 
Monitoring Committee Report, §IV.C.7. 

Recommendation 19:   The Task Force recommends that judicial staff or court administration staff 
be available to answer a guardian’s question(s) or assist a guardian with completing forms, and that 
resources for guardians be centrally located on a statewide website which includes training materials, 
forms, and instructions on completion of those forms. See Guardianship Monitoring Committee Report, 
§IV.C.8. 

Recommendation 20:   The Task Force recommends that counties adopt a volunteer monitoring 
program leveraging local/regional resources to assist the courts in their monitoring responsibilities, 
using The Orphans’ Court Guardian Program in Chester County and the Pro Bono Guardianship 
Monitoring Program in Dauphin County as models. See Guardianship Monitoring Committee Report, 
§IV.C.9. 

Recommendation 21:   The Task Force recommends that adequate funding be provided to support 
the	Judges	and	Clerks	of	the	Orphans’	Court	in	fulfilling	their	guardianship	monitoring	responsibilities.	
See Guardianship Monitoring Committee Report, §IV.C.10. 

Recommendation 22:   The Task Force recommends that courts, particularly those in counties 
with limited access to bonding sources, consider online bonding as an alternative, providing that the 
online bonding companies are on the list of approved sureties. See Guardians and Counsel Committee 
Report, §V.C.1.e. 

Recommendation 23:   The Task Force recommends that, to establish an accurate inventory of 
active guardianships, each county purge inactive guardianships from its case management system, and 
complete the Orphans’ Court e-form, noting the number of guardianship terminations which occurred 
during the purge. See Guardianship Monitoring Committee Report, §V.C.5 and Appendix K thereto. 

Recommendation 24:   The Task Force recommends that the AOPC’s judicial automation plan for an 
Orphans’ Court module include a monitoring tool capable of web-based applications, monitoring and 
auditing	tools	for	court	staff,	financial	accounting,	automated	reminders	to	both	guardians	and	court	
staff, and interface with the Orphans’ Court Common Pleas Court Management System (“CPCMS”) 
application to provide guardianship monitoring data to court staff. See Guardianship Monitoring 
Committee Report, §V.C.6. 

Recommendation 25:   The Task Force recommends that adequate funding be provided to support 
the Clerks of the Orphans’ Court in their ability to implement a local case management system. See 
Guardianship Monitoring Committee Report, §V.C.9. 

Recommendation 26:   The Task Force recommends that the Bill of Rights of an Alleged 
Incapacitated Person be provided to the AIP, as well as to any family members or concerned parties, at 
the time he or she is served with the petition, and that the Bill of Rights of an Incapacitated Person be 
provided to the IP and interested family members or concerned parties, at the time the IP is adjudicated 
incapacitated. The guardian should receive copies of both the Bill of Rights of an Alleged Incapacitated 
Person and the Bill of Rights of an Incapacitated Person in the packet of instructions which the guardian 
receives upon appointment. It is also recommended that the OEJC create a separate document based 
on	the	specifics	of	the	statute	to	be	provided	to	guardians.	See Guardianship Monitoring Committee 
Report, §VI.C.1. 

Recommendation 27:   The Task Force recommends that in order to provide the IP with access to 
justice, the court-appointed attorney be required to make contact with the IP on an annual basis to 
determine if a guardianship continues to be necessary and if the guardian is adequately performing his 
or her duties. See Guardianship Monitoring Committee Report, §VI.C.4. 

Recommendation 28:   The Task Force recommends that educational initiatives be undertaken to 
ensure judges are aware of 42 Pa.C.S. § 9728(e) and (f) to help ensure funds and assets are available 
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to satisfy anticipated restitution orders in appropriate cases. See Elder Abuse and Neglect Committee 
Report, §I.C.2.d. 

Recommendation 29:   The Task Force recommends that the Supreme Court consider authorizing a 
limited practice for pro bono service by retired and voluntarily inactive lawyers to work with elders. See 
Elder Abuse and Neglect Committee Report, §I.C.2.e.

Recommendation 30:   The Task Force recommends that the Supreme Court consider providing 
continuing legal education (“CLE”) credits to encourage active attorneys to provide pro bono services to 
elder Pennsylvanians. See Elder Abuse and Neglect Committee Report, §I.C.2.e.

Recommendation 31:   The Task Force recommends that the AOPC Judicial Education Department, 
with the assistance of the OEJC, develop and distribute bench cards for judges on identifying and 
reporting elder abuse, provide information about the bench cards to judges at educational conferences, 
and make the information available on court websites. See Elder Abuse and Neglect Committee 
Report, §II.C.1.

Recommendation 32:   The Task Force recommends that the AOPC Judicial Education Department, 
with the assistance of the OEJC, develop an Elder Abuse Bench Book and conduct educational 
sessions for the judiciary on its contents. See Elder Abuse and Neglect Committee Report, §II.C.2. See 
also Overarching Administrative Findings and Recommendations, §IV.C.

Recommendation 33:   The Task Force recommends that the Supreme Court consider the creation 
of	a	Statewide	Elder	Justice	Roundtable	similar	to	the	one	created	by	Justice	Max	Baer	and	the	Office	
of Children and Families in the Courts (“OCFC”), with administrative support provided through the 
OEJC. See Elder Abuse and Neglect Committee Report, §II.C.4.

Recommendation 34:   The Task Force recommends that the Supreme Court suggest that a victim’s 
age be documented by police departments in all criminal complaints and that information be included in 
the CPCMS. See Elder Abuse and Neglect Committee Report, §III.C.1.

Recommendation 35:   The Task Force recommends that the Supreme Court suggest that the 
plaintiff’s age in Protection from Abuse matters be documented and reported to the AOPC Research 
and Statistics Department. See Elder Abuse and Neglect Committee Report, §III.C.1.

Recommendation 36:   The Task Force recommends that the Supreme Court consider if the 
Comment to Pa.R.Crim.P. 500 should be amended to help ensure the testimony of elder victims 
and witnesses in criminal cases can be preserved. It further recommends that educational efforts 
be undertaken to ensure judges and attorneys are aware of this Rule and its implications for cases 
involving elders. See Elder Abuse and Neglect Committee Report, §III.C.2.b.

Recommendation 37:   The Task Force recommends that the Supreme Court consider authorizing a 
pilot “Elder Court.” See Elder Abuse and Neglect Committee Report, §III.C.4.b. 

Recommendation 38:   The Task Force recommends the implementation of a statewide Orphans’ 
Court case management system. In the interim, Clerks of the Orphans’ Court should make the 
necessary upgrades to their case management systems in order to comply with the Guardianship 
Monitoring Committee’s recommendations and as a precursor to migrating data into the statewide 
system. See Overarching Administrative Findings and Recommendations, §III.C.2.

Recommendation 39:   The Task Force recommends that Orphans’ Courts and the AOPC 
collaborate and coordinate with federal agencies that administer representative-payment programs on 
the exchange and collection of data, training, and education on adult guardianships. See Overarching 
Administrative Findings and Recommendations, §VIII.C. 

Recommendation 40:   The Task Force recommends that, whenever possible, courts should favor 
the appointment of a family member as guardian of the person. Through amendment to the Orphans’ 
Court	Procedural	Rules,	the	definition	of	“family	member”	should	be	expanded	so	as	not	to	be	limited	
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to immediate family, but rather attempts to contact other relatives and friends should be encouraged. 
In addition, the Rules should be amended to encourage courts to look to the hierarchy in 20 Pa.C.S. 
§ 5461(d)(1) for guidance. See Guardians and Counsel Committee Report, §I.C.1.a.i.

Recommendation 41:   The Task Force recommends that, through amendment to the Orphans’ 
Court Procedural Rules, courts may favor the appointment of a family member to serve as a guardian 
of the estate when the estate of the incapacitated person consists of minimal assets or where the 
proposed guardian of the estate has the skills and experience necessary to manage the estate and is 
able	to	obtain	a	bond	or	provide	other	assurance	of	financial	responsibility.	See Guardians and Counsel 
Committee Report, §I.C.1.b.i.

Recommendation 42:   The Task Force recommends that, through amendment to the Orphans’ 
Court	Procedural	Rules,	a	list	of	individuals	and	agencies	qualified	to	act	as	guardian	of	the	person	or	
estate to serve if family and friends are not viable options be mandated. See Guardians and Counsel 
Committee Report, §§I.C.1.a.ii and I.C.1.b.ii..

Recommendation 43:   The Task Force recommends that, through amendment to the Orphans’ Court 
Procedural Rules, training be mandated for all guardians. See Guardians and Counsel Committee 
Report, §II.C.1.c. This training should include, but not be limited to matters of liability and ethics. See 
Guardians and Counsel Committee Report, §III.C.1.a. 

Recommendation 44:   The Task Force recommends that, through amendment to the Orphans’ Court 
Procedural Rules, all individual guardians, family and professional, be required to undergo criminal 
background checks. See Guardians and Counsel Committee Report, §IV.C.1.a.

Recommendation 45:   The Task Force recommends that the Orphans’ Court Procedural Rules 
be amended to require that in all guardianship matters where the court does not require a bond, the 
proposed guardian be required to submit a current credit report. This requirement should be ongoing 
and, after appointment, the guardian should be required to supply a current credit report each year 
together	with	the	annual	report.	The	guardian’s	credit	reports	should	be	kept	confidential	and	not	be	
made publicly available. For good cause shown, the court may waive the requirement of a credit report. 
If the court waives the requirement of a credit report, however, it should still require an assurance of 
financial	responsibility	as	recommended	in	Section	V.C.1.d.	See Guardians and Counsel Committee 
Report, §IV.C.1.b.

Recommendation 46:   The Task Force recommends that the Orphans’ Court Procedural Rules be 
amended to require that in addition to not having any interest adverse to the AIP, the proposed guardian 
should have the willingness and ability to visit with the AIP on a regular basis and be available at all 
times to confer with the AIP’s physicians, nurses, and other care providers. If the proposed guardian is 
not a family member, he or she should have some education and/or experience in guardianship or in 
providing	services	to	elders	and/or	the	disabled.	In	lieu	of	adopting	specific	requirements	concerning	
minimum education and/or experience for all guardians, the Task Force believes that the goal of 
assuring	that	qualified	guardians	are	appointed	would	similarly	be	met	by	mandating	that	all	guardians	
undergo training before assuming their duties. See Guardians and Counsel Committee Report, 
§IV.C.1.c.

Recommendation 47:   The Task Force recommends that the Orphans’ Court Procedural Rules be 
amended to limit a potential guardian’s appointment to a guardianship of the person in appropriate 
circumstances	to	avoid	potential	intra-familial	disagreements	as	well	as	any	financial	responsibility	of	a	
potential guardian. See Guardians and Counsel Committee Report, §VI.C.1.h. 

Recommendation 48:   The Task Force recommends that the Orphans’ Court Procedural Rules be 
amended to require that in all cases where the AIP does not have private counsel, counsel should be 
appointed. Private counsel for an AIP should be required to enter his or her appearance as soon as 
possible to allow the court to quickly identify when counsel needs to be appointed. Counsel fees should 
be	paid	by	the	AIP	whenever	possible	and,	if	resources	are	insufficient,	then	by	the	Commonwealth,	as	
under the existing approach. See Guardians and Counsel Committee Report, §VII.C.1.a b and c.
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Recommendation 49:   The Task Force recommends that Clerks of the Orphans’ Court have the 
capability to produce a standardized list of data items for each active guardianship (including Case 
Management and Caseload Reports). To ensure uniformity across all counties, this practice should 
be implemented through a statewide Orphans’ Court Procedural Rule. See Guardianship Monitoring 
Committee Report, §V.C.1, 2, 3, and 4 and Appendix J thereto. 

Recommendation 50:   The Task Force recommends that the Orphans’ Court Procedural Rules and/
or Disciplinary Rules be amended to require attorneys serving as guardians to complete the same 
training	and	other	requirements	as	professional	guardians,	unless	the	court	specifically	waives	that	
obligation, and that CLE credit, including ethics credit, be made available to attorneys for this training. 
See Guardians and Counsel Committee Report, §VIII.C.1.b. and §X.C.1.h. 

Recommendation 51:   The Task Force recommends that the Orphans’ Court Procedural Rules and/
or Disciplinary Rules be amended to require attorneys to clarify to the client, the court, and all other 
involved parties which role or roles counsel is assuming and to clarify those role(s) through a letter of 
engagement stating who is being represented and describing counsel’s role. It should also be required 
that these role(s) be restated to the court when entering an appearance with the court. See Guardians 
and Counsel Committee Report, §VIII.C.1.d. 

Recommendation 52:   The Task Force recommends that the Orphans’ Court Procedural Rules 
be amended to require that where the court appoints counsel to represent an AIP, the court indicate 
whether, except for pursuing rights of appeal, counsel for the AIP is discharged or is to continue 
representing the person now under guardianship in the event the petition is granted and a guardian is 
appointed. See Guardians and Counsel Committee Report, §VIII.C.1.e.

Recommendation 53:   The Task Force recommends that, through amendment to the Orphans’ 
Court Procedural Rules, model language be developed pertaining to retention or discharge of counsel 
which	can	be	inserted	into	a	final	decree	of	incapacity	and	appointment	of	a	guardian.	See Guardians 
and Counsel Committee Report, §VIII.C.1.f.

Recommendation 54:   The Task Force recommends that, through amendment to the Orphans’ 
Court Procedural Rules, guardians and IPs have access to legal counsel for consultation following 
adjudication. See Guardians and Counsel Committee Report, §VIII.C.1.g.

Recommendation 55:   The Task Force recommends that the Orphans’ Court Procedural Rules be 
amended to require that the assets of the IP be used for the purpose of maintaining the best possible 
quality of life for the IP. See Guardians and Counsel Committee Report, §IX.C.1.e.

Recommendation 56:   The Task Force recommends that the Orphans’ Court Procedural Rules 
be	amended	to	require	that	fee	disputes	be	resolved	in	a	timely,	efficient	manner.	See Guardians and 
Counsel Committee Report, §IX.C.1.h.

Recommendation 57:   The Task Force recommends that the Orphans’ Court Procedural Rules be 
amended to require that professional guardians, i.e., those guardians with more than two guardianships 
at	the	same	time,	should	be	certified	by	the	professional	guardian	certification	program	referred	to	in	
§II.C.1.f. See Guardians and Counsel Committee Report, §X.C.1.b.

Recommendation 58:   The Task Force recommends that guardians be required, through 
amendment to the Orphans’ Court Procedural Rules, to complete the inventory (as revised per 
Appendix C to the Guardianship Monitoring Committee Report) 90 days after appointment. See 
Guardianship Monitoring Committee Report, §III.C.1.

Recommendation 59:   The Task Force recommends that guardians be required, through 
amendment to the Orphans’ Court Procedural Rules, to complete the Annual Report of the Person (as 
revised per Appendix F to the Guardianship Monitoring Committee Report, and/or Annual Report of the 
Estate as revised per Appendix E to the Guardianship Monitoring Committee Report) one year after 
appointment. See Guardianship Monitoring Committee Report, §III.C.2.
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Recommendation 60:   The Task Force recommends that guardians be required, through 
amendment to the Orphans’ Court Procedural Rules, to complete a Firearms Search (Appendix D to 
the Guardianship Monitoring Committee Report) within 90 days of appointment. See Guardianship 
Monitoring Committee Report, §III.C.3. 

Recommendation 61:   The Task Force recommends that guardians be required, through 
amendment	to	the	Orphans’	Court	Procedural	Rules,	to	send	a	Certificate	of	Filing	(Appendix	G	to	
the	Guardianship	Monitoring	Committee	Report),	to	the	persons	identified	at	the	time	of	adjudication,	
within	10	days	of	filing	each	form	with	the	Clerk	of	the	Orphans’	Court.	See Guardianship Monitoring 
Committee Report, §III.C.4.

Recommendation 62:   The	Task	Force	recommends	that	the	imposition	of	filing	fees	for	required	
annual reports by local court or administrative order should be prohibited through amendment to the 
Orphans’ Court Procedural Rules. See Guardianship Monitoring Committee Report, §IV.C.1. 

Recommendation 63:   The Task Force recommends that the Supreme Court, through amendment 
to the Orphans’ Court Procedural Rules, require that Clerks of the Orphans› Court be responsible for 
docketing and monitoring guardians’ compliance with submitting the inventory and annual reports by 
the required due dates. See Guardianship Monitoring Committee Report, §IV.C.3. 

Recommendation 64:   The Task Force recommends that the Clerks of the Orphans’ Court, through 
amendment to the Orphans’ Court Procedural Rules, be responsible for providing delinquency notices 
to guardians when required reports become past due. See Guardianship Monitoring Committee Report, 
§IV.C.4.

Recommendation 65:   The Task Force recommends that the judge or judge’s staff be required, 
through amendment to the Orphans’ Court Procedural Rules, to review the content of all inventories 
and annual reports received by the court to identify areas requiring further scrutiny, additional 
documentation, or a review hearing. See Guardianship Monitoring Committee Report, §IV.C.6. 

RECOMMENDATIONS TO THE OFFICE OF ELDER JUSTICE IN THE COURTS 
AND TO THE ADVISORY COUNCIL ON ELDER JUSTICE IN THE COURTS

Recommendation 66:   The Task Force recommends that the OEJC, in conjunction with the local 
GSA,	if	one	exists,	coordinate	the	creation	of	a	list	of	individuals	and	agencies	qualified	to	act	as	
guardian of the person to be referred to when family and friends are not viable options to serve as 
guardian. See Guardians and Counsel Committee Report, §I.C.1.a.ii. 

Recommendation 67:   The Task Force recommends that the OEJC develop training for guardians, 
judges, court administrative staff, attorneys and others involved in guardianship matters. See 
Guardians and Counsel Committee Report, §II.C.1.c. and §X.C.1.a.

Recommendation 68:   The Task Force recommends that the training developed by the OEJC for 
guardians be divided into pre-service training and some form of continuing education that would include 
training on the powers, duties and responsibilities of the guardian, including reporting requirements, 
ethics and liability. See Guardians and Counsel Committee Report, §X.C.1.c. 

Recommendation 69:   The Task Force recommends that the Supreme Court, through the OEJC, 
encourage local courts to develop interdisciplinary teams modeled after the existing Children’s 
Roundtable Initiative to advise and support guardians and the court. See Guardians and Counsel 
Committee Report, §II.C.1.d.

Recommendation 70:   The Task Force recommends that the Supreme Court, through the OEJC, 
encourage the creation of local GSAs to be relied upon to take an active role in the implementation of 
education and training, and to support local guardianship improvement. See Guardians and Counsel 
Committee Report, §II.C.1.e. and §X.C.1.d. 
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Recommendation 71:   The Task Force recommends that the Supreme Court, through the OEJC, 
develop	a	program	for	the	certification	of	professional	guardians.	See Guardians and Counsel 
Committee Report, §II.C.1.f and §X.C.1.b.

Recommendation 72:   The Task Force recommends that the Supreme Court, through the OEJC, 
develop a program for the mandatory education and training of individual guardians on matters of 
liability and ethics. See Guardians and Counsel Committee Report, §III.C.1.a. 

Recommendation 73:   The Task Force recommends that the Supreme Court, through the OEJC, 
develop a program for the mandatory education and training of individual guardians that will be required 
before assuming their duties. See Guardians and Counsel Committee Report, §IV.C.1.c. 

Recommendation 74:   The Task Force recommends that the Advisory Council and the OEJC study 
funding sources, such as the state lottery, to develop guardianship support services and provide small 
tax deductions to guardians for certain guardianship expenses to determine how best to implement 
them. See Guardians and Counsel Committee Report, §VI.C.1.a & c.

Recommendation 75:   The Task Force recommends that the OEJC work with the SSA, VA, RRB 
and	other	federal	representative-payment	and	fiduciary	programs	to	develop	a	system	for	greater	
information sharing on adult guardianships. See Elder Abuse and Neglect Committee Report, §II.C.5. 

Recommendation 76:   The Task Force recommends that the OEJC equip and assist local agencies 
in developing methods to retain guardians, focusing on helping agencies handle more guardianships 
as an alternative to relying on ill-equipped family members, and encouraging and expanding the use of 
GSAs. See Guardians and Counsel Committee Report, §VI.C.1.d, e, and f. 

Recommendation 77:   The Task Force recommends that the OEJC: develop free training for non-
attorney	guardians	on	filing	required	documents;	put	helpful	“how	to”	videos	online	to	answer	questions	
and	provide	more	detailed	instructions	for	the	completion	of	guardianship	tasks	such	as	filing	reports	
and inventories; and encourage a dialog with federal agencies such as the SSA, VA, and RRB, which 
administer	representative-payment	and	fiduciary	programs	to	develop	training	for	guardians	who	
manage	an	IP’s	benefits.	See Guardians and Counsel Committee Report, §VI.C.1. g, i and j, and 
§X.C.1.e., f. and g. 

Recommendation 78:   The Task Force recommends that the Advisory Council and the OEJC study 
the Third National Guardianship Summit Recommendations for Action §§ 3.1-3.8, pertaining to fees, to 
determine to what extent these recommendations should be adopted in Pennsylvania. See Guardians 
and Counsel Committee Report, §IX.C.1.f. 

Recommendation 79:   The Task Force recommends that the Advisory Council and the OEJC 
explore the feasibility of asking the General Assembly to establish a fund to pay for guardianship 
services for those with limited available resources. See Guardians and Counsel Committee Report, 
§IX.C.1.g. 

Recommendation 80:   The Task Force recommends that the OEJC work with the SSA, VA, and the 
Department	of	Aging	to	establish	a	collaboration	process	among	the	agencies	to	establish	a	notification	
system to share information when it is found that a representative payee is abusing an incapacitated 
person. See Guardianship Monitoring Committee Report, §V.C.8. 

Recommendation 81:   The Task Force recommends that the Advisory Council and the OEJC study 
NGA Standards 12 and 17 to ascertain whether these standards can be adopted by court rule or if 
legislation is required. See Guardians and Counsel Committee Report, §II.C.1.a. 

Recommendation 82:   The Task Force recommends that the OEJC, in conjunction with the help of 
a working group composed of guardianship stakeholders, develop and offer a fee schedule as a model 
uniform court rule for compensation of guardians. See Guardians and Counsel Committee Report, 
§IX.C.1.a, b, c, and d. 
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Recommendation 83:   The Task Force recommends that the OEJC provide training for judges and 
guardians on the recommended Bills of Rights provided in the Guardianship Monitoring Committee 
Report, §VI.C.1. See Guardianship Monitoring Committee Report, §VI.C.2. 

Recommendation 84:   The Task Force recommends that the OEJC develop a guide for guardians 
that includes information about the minimum standards of care for an incapacitated person, and the 
expectations for and responsibilities of the guardian, including requiring the guardian to maintain 
in-person contact with the IP at a minimum of once per quarter or more often as appropriate. See 
Guardianship Monitoring Committee Report, §VI.C.3. 

Recommendation 85:   The Task Force recommends that, in order to provide the IP with access to 
justice, the OEJC and Advisory Council research the impact of requiring the court-appointed attorney 
to make contact with the IP on an annual basis on the current funding stream. See Guardianship 
Monitoring Committee Report, §VI.C.4. 

Recommendation 86:   The Task Force recommends that the possibility of piloting a program similar 
to the Court Appointed Special Advocates (“CASA”) be researched by the OEJC and the Advisory 
Council to provide a volunteer advocate for the AIP throughout the guardianship process who could 
alert the court of any observed wrongdoing. See Guardianship Monitoring Committee Report, §VI.C.6. 

Recommendation 87:   The Task Force recommends that the Advisory Council examine how an 
effective	complaint	form	and	process,	specific	to	guardianships,	can	be	implemented	among	the	
appropriate stakeholders. See Guardianship Monitoring Committee Report, §VI.C.5. 

Recommendation 88:   The Task Force recommends that the Advisory Council study the feasibility 
and	benefits	of	collaborating	with	and	encouraging	colleges,	universities,	and	law	schools	to	develop	
elder clinics and other programs to assist elder Pennsylvanians in accessing social services and, with 
appropriate supervision, drafting or reviewing simple documents, such as a power of attorney or living 
will.	The	development	of	such	elder	clinics	could	provide	tremendous	benefits	to	elder	Pennsylvanians.	
See Elder Abuse and Neglect Committee Report, § III.C.4.c.

Recommendation 89:   The Task Force recommends that the Advisory Council, with the assistance 
of the OEJC, study the advisability and feasibility of creating and supporting guardianship mediation 
programs in Pennsylvania. If the Advisory Council determines that such programs are advisable and 
feasible, it should also study the questions of program structure and implementation. See Overarching 
Administrative Findings and Recommendations, § V.C.

Recommendation 90:   The Task Force recommends that the Advisory Council study the feasibility 
and	implications	of	allocating	a	portion	of	filing	fees	in	guardianship	cases	that	involve	significant	assets	
to funding initiatives in this Report. See Overarching Administrative Findings and Recommendations, 
§IX.C.2. 

Recommendation 91:   The Task Force recommends that the Advisory Council consider, and, 
if appropriate, the Supreme Court adopt the ABA’s 29 recommended guidelines for state courts to 
increase access to justice for Pennsylvania elders. See Elder Abuse and Neglect Committee Report, 
§III.C.4.a. 

RECOMMENDATIONS TO THE LEGISLATIVE BRANCH

Recommendation 92:   The Task Force recommends that the proposed change to 20 Pa.C.S.A. § 
5521(g) be removed from Senate Bill 117 of 2013, Pr. No. 73. See Guardians and Counsel Committee 
Report, §III.C.1.b. 

Recommendation 93:   The Task Force recommends that the General Assembly provide guidance 
as to what the courts should consider “cause shown” in proposed new 20 Pa.C.S. § 5515.3 in Senate 
Bill 117 of 2013, Pr. No. 73 and clarify whether determinations of “cause shown” would be appealable. 
See Guardians and Counsel Committee Report, §V.C.1.a. 
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Recommendation 94:   The Task Force recommends that the General Assembly set a minimum total 
value for an estate before making a bond mandatory in every situation. See Guardians and Counsel 
Committee Report, §V.C.1.b. 

Recommendation 95:   The Task Force recommends that the General Assembly enact legislation 
allowing	the	acceptance	of	forms	of	financial	security	for	guardians	other	than	bonds.	See Guardians 
and Counsel Committee Report, §V.C.1.d. 

Recommendation 96:   The Task Force recommends that the General Assembly establish a fund to 
pay for guardianship services for those with limited resources. See Guardians and Counsel Committee 
Report, §IX.C.1.g. 

Recommendation 97:   The Task Force recommends that adequate funding be provided to support 
the	Clerks	of	the	Orphans’	Court	and	Judges	in	their	ability	to	fulfill	their	guardianship	monitoring	
responsibilities. See Guardianship Monitoring Committee Report, §IV.C.10 

Recommendation 98:   The Task Force recommends that adequate funding be provided to support 
the Clerks of the Orphans’ Court in their ability to implement a local case management system. See 
Guardianship Monitoring Committee Report, §V.C.9.

Recommendation 99:   The Task Force recommends that § 5515.1 of Senate Bill 117 of 2013, Pr. 
No. 73, addressing the grounds and procedures for removing and replacing guardians, be adopted into 
the Probate Code. See Guardianship Monitoring Committee Report, §VI.C.7. 

Recommendation 100:   The Task Force recommends that the General Assembly enact a statute 
consistent with § 116 of the Uniform Power of Attorney Act (Standing). See Elder Abuse and Neglect 
Committee Report, §I.C.1

Recommendation 101:   The Task Force recommends enhanced mandatory minimum sentences, 
in addition to those listed in 42 Pa.C.S. § 9717, for the conviction of crimes against elders. See Elder 
Abuse and Neglect Committee Report, §III.C.2.a.

Recommendation 102:   The Task Force recommends that the General Assembly consider enacting 
amendments to the existing Pennsylvania Slayer’s Statute, 20 Pa. C.S. §§ 8801-15, to include not only 
homicide,	but	also	elder	abuse,	neglect	and	exploitation	resulting	in	convictions	of	specified	crimes.	
Such	statutory	expansion	would	be	a	progressive	and	significant	step	in	addressing	both	prevention	
and remediation of serious elder abuse. See Elder Abuse and Neglect Committee Report, , §III.C.3.b.

Recommendation 103:   The Task Force recommends that the General Assembly consider how to 
provide	greater	and	more	consistent	funding	and	support	of	civil	legal	aid,	including	services	specifically	
targeted to low-income Pennsylvania elders. See Elder Abuse and Neglect Committee Report, 
§III.C.4.d.

Recommendation 104:   The Task Force recommends that the General Assembly enact a statute 
requiring	financial	institutions	to	be	mandatory	reporters	of	suspected	financial	abuse	or	exploitation	of	
elders. See Elder Abuse and Neglect Committee Report, §I.C.2.a.i.

Recommendation 105:   The Task Force recommends that the General Assembly statutorily require 
financial	institutions	to	administer	training	programs	to	help	identify,	prevent,	and	report	elder	financial	
abuse. See Elder Abuse and Neglect Committee Report, §I.C.2.a.ii.

Recommendation 106:   The Task Force recommends that the General Assembly statutorily 
authorize	financial	institutions	to	delay	for	five	days	suspicious	financial	transactions	of	elder	customers.	
See Elder Abuse and Neglect Committee Report, §I.C.2.a.iii.

Recommendation 107:   The Task Force recommends that the General Assembly increase funding 
to	the	Department	of	Aging	to	facilitate	thorough	investigations	of	alleged	financial	abuse.	See Elder 
Abuse and Neglect Committee Report, §I.C.2.b.
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Recommendation 108:   The Task Force recommends that the General Assembly consider if 
all personal care homes, assisted living residences and home health care agencies should carry a 
minimum of liability insurance. See Elder Abuse and Neglect Committee Report, §I.C.2.f.

Recommendation 109:   The Task Force recommends that the Legislature mandate the creation 
or continuation of Elder Abuse Task Forces in each county/judicial district to develop best practices, 
facilitate information sharing and enable and promote collaboration. See Elder Abuse and Neglect 
Committee Report, §II.C.3.

Recommendation 110:   The Task Force recommends that the General Assembly create a civil 
private right of action for elder abuse or exploitation, such as the one recognized in House Bill 2057 
of 2014, Pr. No. 3054. An award of attorneys’ fees or other sanctions may also be appropriate for the 
frivolous	pursuit	of	causes	of	action	alleging	financial	abuse	or	exploitation.	See Elder Abuse and 
Neglect Committee Report, §III.C.3.a.

Recommendation 111:   The Task Force recommends that Clerks of the Orphans’ Court become 
employees	of	the	Unified	Judicial	System	of	Pennsylvania.	See Overarching Administrative Findings 
and Recommendations, §III.C.1.

Recommendation 112:   The Task Force recommends that the General Assembly – in the interest of 
all Pennsylvanians – provide an annual appropriation to the Supreme Court for the implementation and 
ongoing support of the initiatives in this Report and explore other available sources of funding, such as 
the state lottery. See Overarching Administrative Findings and Recommendations, §IX.C.1.

Recommendation 113:   The Task Force recommends that decisions whether to require a bond 
when a guardian of the estate is appointed remain at the discretion of the court. See Guardians and 
Counsel Committee Report, §V.C.1.c.

RECOMMENDATIONS TO THE EXECUTIVE BRANCH

Recommendation 114:   The Task Force recommends that, to the greatest extent possible, 
information on identifying elder abuse and neglect be disseminated to the public in public forums, 
through the distribution of literature, and online. Elder Abuse Task Forces should determine the 
most effective ways of relaying this information to their communities. See Elder Abuse and Neglect 
Committee Report, §II.C.6.

Recommendation 115:   The Task Force recommends that the Pennsylvania Department of Aging 
determine	if	it	should	request	copies	of	SARs	from	the	Pennsylvania	Attorney	General’s	Office.	See 
Elder Abuse and Neglect Committee Report, §I.C.2.a.iv.

Recommendation 116:   The	Task	Force	recommends	that	the	Department	of	Aging	and	financial	
institutions	work	together	to	determine	the	most	effective	and	efficient	way	for	AAAs	to	obtain	financial	
records	needed	to	conduct	investigations	of	alleged	financial	abuse	and	exploitation.	See Elder Abuse 
and Neglect Committee Report, §I.C.2.c.ii.

Recommendation 117:   The	Task	Force	recommends	that	the	OAG	and	the	PSP	make	financial	
investigators	available	to	assist	local	prosecutors	and	AAAs	when	complex	cases	of	elder	financial	
abuse are alleged. See Elder Abuse and Neglect Committee Report, §I.C.2.c.i.

Recommendation 118:   The Task Force recommends that DHS be encouraged to pay guardians 
who	find	alternatives	to	an	IP’s	placement	in	a	nursing	home	where	the	total	cost	to	DHS	for	
community-based services is 50% or less of the cost of a nursing home placement. This may be 
accomplished by amending the home and community-based waiver to allow guardianship support to 
be billable as a waiver service, either as part of an existing service category or as a new waiver service 
category. Such services would be reimbursed based on the guardian’s direct time working with and on 
behalf of the IP. See Overarching Administrative Findings and Recommendations, §VII.C.

Recommendation 119:   The Task Force recommends that DHS’ policy be changed to allow the 
Orphans’ Court to authorize payment of guardianship fees greater than $100 per month where the 
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court determines greater fees are necessary because of the amount of the guardian’s time required 
to monitor and advocate for the incapacitated nursing home resident’s needs. See Overarching 
Administrative Findings and Recommendations, §VI.C.

RECOMMENDATIONS TO THE FEDERAL GOVERNMENT

Recommendation 120:   The Task Force recommends that the U.S. Congress act on the March 31, 
2014 and April 11, 2014 requests made by U.S. Senators and U.S. Representatives to raise the 2015 
VOCA cap. See Overarching Administrative Findings and Recommendations, §X.C.1.

Recommendation 121:   The Task Force recommends that the federal government act on proposed 
legislation that would fund a state GCIP program similar to the CIP. See Overarching Administrative 
Findings and Recommendations, §X.C.2.

RECOMMENDATIONS TO PROSECUTORS

Recommendation 122:   The Task Force recommends that prosecutors utilize 42 Pa.C.S. § 
9728(e) and (f) to the fullest extent to help ensure funds and assets are available to satisfy anticipated 
restitution orders in appropriate cases, and that educational initiatives be undertaken to ensure district 
attorneys and Common Pleas Judges are aware of this mechanism for freezing assets. See Elder 
Abuse and Neglect Committee Report, §I.C.2.d.

Recommendation 123:   The Task Force recommends that educational efforts be undertaken to 
ensure prosecutors are aware of Pa.R.Crim.P. 500, and its implications for preserving testimony of 
elders in appropriate cases. See Elder Abuse and Neglect Committee Report, §III.C.2.b

Recommendation 124:   The Task Force recommends that district attorneys consider requiring 
municipal	police	departments	to	obtain	their	approval	before	filing	criminal	charges	in	certain	cases	
involving victims over age 60. See Elder Abuse and Neglect Committee Report, §III.C.2.c.

RECOMMENDATIONS TO VICTIM SERVICES PROVIDERS

Recommendation 125:   The Task Force recommends that advocates, attorneys, law enforcement, 
and	courts	work	collaboratively	with	the	Office	of	Victim	Services,	Office	of	Victim	Advocates	and	other	
victim service providers to continue to evaluate and improve services to elder crime victims. See Elder 
Abuse and Neglect Committee Report, §III.C.2.d. 

RECOMMENDATIONS TO BAR ASSOCIATIONS

Recommendation 126:   The Task Force recommends that discussions among attorneys and 
judges	to	better	define	the	roles	of	counsel	in	guardianship	matters	be	encouraged,	and	involve	the	
participation of the PBA and local bar associations. See Guardians and Counsel Committee Report, 
§VIII.C.1.a. 

Recommendation 127:   The Task Force recommends that the PBA and local bar associations be 
involved in providing support, advice and ethical counsel for attorneys willing to assume any of the roles 
of counsel in a guardianship matter. See Guardians and Counsel Committee Report, §VIII.C.1.c. 

Recommendation 128:   The Task Force recommends that, where appropriate, the PBA, the 
Pennsylvania Bar Institute, and local bar associations, working with the OEJC, develop training 
sessions as recommended in this Report. See Guardians and Counsel Committee Report, §X.C.1.a 
and i. 



245

C
A

T
E

G
O

R
IZ

E
D

 R
E

C
O

M
M

E
N

D
A

T
IO

N
S

 O
F

 T
H

E
 E

L
D

E
R

 L
A

W
 T

A
S

K
 F

O
R

C
E

 
RECOMMENDATIONS TO THE PUBLIC

Recommendation 129:   The Task Force recommends that Pennsylvanians who believe an elder 
displays the warning signs of mistreatment should report such symptoms by calling either of the state’s 
two Elder Abuse Hotlines. 

Statewide Elder Abuse Hotline: 1-800-490-8505

Office of Attorney General Elder Abuse Hotline: 1-866-623-2137

Abuse reports can be made on behalf of an older adult who lives in his or her home or in a care facility 
(e.g., nursing facility, personal care home, hospital, etc.). A caller may remain anonymous, and has 
legal protection from retaliation, discrimination, and civil or criminal prosecution. See Overarching 
Administrative Findings and Recommendations, §XI.C.1.

Recommendation 130:   The Task Force recommends that everyone learn the signs that 
indicate elder abuse, and take steps to prevent it. See Overarching Administrative Findings and 
Recommendations, §XI.C.2.
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Abbreviations and Acronyms
AAA Area Agency on Aging
AARP American Association of Retired Persons
ABA American Bar Association
Act 95 of 2014 Act of July 2, 2014, P.L. 855, No. 95
ACUS Administrative Conference of the United States
ADA Assistant District Attorney
Advisory Council Advisory Council on Elder Justice in the Courts
Advisory Committee Advisory Committee on Decedents’ Estates Laws
AIP Alleged Incapacitated Person
AOPC Administrative	Office	of	Pennsylvania	Courts
APS Adult Protective Services
ARC National Association for Retarded Citizens
BSA Bank Secrecy Act
CARIE Center for Advocacy for the Rights and Interests of the Elderly
CASA Court Appointed Special Advocates
CCJ Conference of Chief Justices
CEC Center for Elders and the Courts
CIP Child Welfare Court Improvement Program
CLE Continuing Legal Education
COSCA Conference of State Court Administrators
CPCMS Common Pleas Case Management System
DA District Attorney
Department of Aging Pennsylvania Department of Aging
DHS Pennsylvania Department of Human Services (formerly known as the 

Pennsylvania Department of Public Welfare)
EJA Elder Justice Act
FBI Federal Bureau of Investigation
Fund Crime Victims Fund
FY Fiscal	Year
GAL Guardian ad Litem
GAO United	States	Government	Accountability	Office
GCIP Guardianship Court Improvement Program
GSA Guardianship Support Agency
GSAI Guardianship Support Agency, Inc. (Lehigh County’s Guardianship 

Support Agency)
HB House Bill
HHS United States Department of Health and Human Services
Institute Institute on Protective Services at Temple University’s College of 

Health Professionals and Social Work, Harrisburg Campus
IP Incapacitated Person
JSGC Pennsylvania Joint State Government Commission
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MCARE Act Medical Care Availability and Reduction of Error Act
Model Code Model Code of Ethics for Guardians (Nat’l Guardianship Ass’n 1988)
NAPSA National Adult Protective Services Association
National Guardianship 
Summit

Third National Guardianship Summit 

NAVAA National Association of VOCA Assistance Administrators
NCEA National Center on Elder Abuse
NCSC National Center for State Courts
NGA National Guardianship Association
NORS National Ombudsman Reporting System
OAG Pennsylvania	Office	of	Attorney	General
OAPSA Older Adults Protective Services Act
OCFC Office	of	Children	and	Families	in	the	Courts
OEJC Office	of	Elder	Justice	in	the	Courts
OPM United	States	Office	of	Personnel	Management
OVA Office	of	the	Victim	Advocate
OVS Office	of	Victim	Services
Pa.R.Crim.P. Pennsylvania Rule of Criminal Procedure
Pa.R.P.C. Pennsylvania Rules of Professional Conduct
PBA Pennsylvania Bar Association
PBI Pennsylvania Bar Institute
PCCD Pennsylvania Commission on Crime and Delinquency
PDA Pennsylvania District Attorneys Association
PFA Protection From Abuse
POA Power of Attorney
POLST Physician Orders for Life-Sustaining Treatment
PPACA Patient Protection and Affordable Care Act
PSP Pennsylvania State Police
RRB United States Railroad Retirement Board
SAR Suspicious Activity Report
SB Senate Bill
SLC SeniorLAW Center
Supreme Court Supreme Court of Pennsylvania
SSA United States Social Security Administration
Task Force Elder Law Task Force
UJS Unified	Judicial	System	of	Pennsylvania
UPAA Uniform Power of Attorney Act 
VA United States Department of Veterans Affairs
VOCA Victims of Crime Act
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Definitions
Abandonment “The desertion of an older adult by a caretaker”. 35 P.S. § 10225.103.
Abuse The occurrence of one or more of the following acts:

(1)	The	 infliction	 of	 injury,	 unreasonable	 confinement,	
intimidation or punishment with resulting physical harm, 
pain or mental anguish.

(2) The willful deprivation by a caretaker of goods or services 
which are necessary to maintain physical or mental health.

(3)	Sexual	harassment,	rape	or	abuse,	as	defined	in	the	act	
of October 7, 1976 (P.L.1090, No.218), known as the 
Protection From Abuse Act.

35 P.S. § 10225.103.
Adjudication of Incapacity The legal proceeding conducted pursuant to 20 Pa.C.S. § 5501 et 

seq. by which a court determines that an individual is incapacitated. 
Administrative	Office	of	
the Pennsylvania Courts 
(AOPC)

The	office	of	the	Court	Administrator	of	Pennsylvania,	who,	through	
AOPC, assists the Supreme Court in administering Pennsylvania’s 
judicial system and is responsible for the prompt and proper disposition 
of the business of all courts. See Pa.R.J.A. 501(a).

Adult Protective Services 
or Protective Services

[A]ctivities, resources and supports provided to older adults under [the 
Older Adults Protective Services Act, 35 P.S. § 10225.101 et seq.] to 
detect, prevent, reduce or eliminate abuse, neglect, exploitation and 
abandonment. 35 P.S. § 10225.103.

Agent A person authorized by another to act in his or her place. Black’s Law 
Dictionary (9th ed. 2009).

Alleged Incapacitated 
Person (AIP)

A person who is claimed to be incapacitated in a petition for adjudication 
of incapacity. If the petition is granted, the person is referred to as an 
Incapacitated Person (IP).

Alzheimer’s Disease A progressive mental deterioration that can occur in middle or old age, 
due to generalized degeneration of the brain and which is the most 
common cause of premature senility.

Area Agency on Aging 
(AAA)

“[T]he single local agency designated by the [Department of Aging] 
within each planning and service area to administer the delivery of a 
comprehensive and coordinated plan of social and other services and 
activities.” 71 P.S. § 581-2.

Assisted Living 
Residences or Assisted 
Living Facility

As used in this report, a housing facility for people with disabilities.

Assurance of Financial 
Responsibility

As used in this report, a means, other than a bond, of assuring a 
proposed guardian has the ability to make the incapacitated person 
whole in the event of loss in the assets of the estate occasioned by 
the proposed guardian’s breach of the applicable standard or care, 
including, but not limited to, insurance, letters of credit, pledging of 
assets, etc. 

Attorneys’ Fees As used in this report, the payment for legal services.
Bar Association An organization of lawyers established to promote professional 

competence, enforce standards of ethical conduct, and encourage a 
spirit of public service among members of the legal profession.
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Bench Book As used in this report, a book providing an overview of legal rules and 
other information for a judge, and which can be used as a resource 
guide to assist in the disposition of a case.

Bill of Rights As used in this report, a formal summary of those rights and liberties 
considered essential to a people or group of people.

Bond As	used	in	this	report,	a	type	of	fiduciary	bond,	sometimes	referred	
to	as	a	surety	bond,	required	by	a	court	to	be	filed	by	a	guardian	to	
insure proper performance of his or her duties. Black’s Law Dictionary, 
201 (9th ed. 2009). 

Clerk of Courts An	official	appointed	by	a	court	or	elected	to	oversee	administrative,	
nonjudicial activities of the court.

Cognitive Impairment An intermediate stage between the expected cognitive decline of 
normal aging and the more serious decline of dementia, which can 
involve problems with memory, language, thinking and judgment that 
are greater than normal age-related changes.

Common Pleas Case 
Management System

The courts’ statewide, electronic case management system.

Conservatorship See	definition	of	Guardianship.
Continuing Legal 
Education (CLE) 

The education requirements that active attorneys in Pennsylvania 
must complete every year. See Pa.R.C.L.E. 101 et seq. 

Corporate Fiduciary A corporate entity, such as a bank or trust company, serving as a 
guardian. 

Court Administrative Staff As used in this report, the employees of the courts involved in 
guardianship matters.

Court Administrator An	officer	appointed	or	elected	to	oversee	administrative,	nonjudicial	
activities of the court. 

Court Appointed Counsel As used in this report, the attorney appointed by the court to represent 
an individual.

Court Rules The rules promulgated by the Supreme Court to govern various legal 
proceedings such as the procedural rules of court, attorney and 
judicial disciplinary rules, CLE rules, etc.

Court-Appointed Special 
Advocates (CASA)

A network of 951 community-based programs that recruit, train and 
support citizen-volunteers to advocate for the best interests of abused 
and neglected children in courtrooms and communities.

Criminal Background 
Check

As used in this report, a criminal records check conducted by the 
Pennsylvania State Police and the Federal Bureau of Investigation.

Decedents’ Estates Laws Pennsylvania’s Probate, Estates and Fiduciaries Code, 20 Pa. C.S. § 
101 et seq. and related statutes.

Defendants In a civil case, the individual or entity being sued; in a criminal case, 
the individual or entity charged with a crime.

Dementia A chronic or persistent disorder of the mental processes caused by 
brain disease or injury and marked by memory disorders, personality 
changes and impaired reasoning.

Deposition The recorded, sworn testimony of a witness taken under oath outside 
of court. 

Diminished Capacity As used in this report, a client’s decreased capacity “to make 
adequately considered decisions in connection with a representation 
. . . due either to minority, mental impairment or some other reason.” 
Pa.R.P.C. 1.14(a).
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Disciplinary Rules The Pennsylvania Rules of Professional Conduct (Pa.R.P.C.) for 
attorneys, and the Pennsylvania Rules of Disciplinary Enforcement 
(Pa.R.D.E.).

Durable Power of 
Attorney

As used in this report, the legal authorization for one person to act 
on behalf of another individual that remains in effect even after the 
individual becomes incapacitated.

Elder Court A court designed specially to address legal proceedings involving 
elders.

Emergency Guardian A guardian appointed “when it appears that the [AIP] lacks capacity, 
is in need of a guardian and a failure to make such appointment will 
result in irreparable harm to the [AIP] or their estate.” 20 Pa.C.S. § 
5513.

Exploitation An act or course of conduct by a caretaker or other person against an 
older adult or an older adult’s resources, without the informed consent 
of the older adult or with consent obtained through misrepresentation, 
coercion or threats of force, that results in monetary, personal or other 
benefit,	gain	or	profit	for	the	perpetrator	or	monetary	or	personal	loss	
to the older adult. 35 P.S. § 10225.103

Fiduciary “[P]ersonal representatives, guardians and trustees, whether 
domiciliary or ancillary, individual or corporate subject to the jurisdiction 
of the orphans’ court division.” 20 Pa.C.S. § 102. 

Fiduciary Duty “A	duty	to	act	 for	someone	else’s	benefit,	while	subordinating	one’s	
personal interests to that of the other person.” Black’s Law Dictionary, 
581 (9th ed. 2009). 

Fiduciary Program As used in this report, a program established to protect individuals 
and	other	beneficiaries	who,	due	to	injury,	disease	or	age,	are	unable	
to	manage	their	financial	affairs.

Final Decree An	order	of	the	court,	fully	and	finally	disposing	of	litigation.
Financial Crimes As used in this report, any of the offenses under the following 

provisions of 18 Pa.C.S. (relating to crimes and offenses): theft by 
unlawful taking or disposition; theft by deception; theft by extortion; 
theft of property lost, mislaid, or delivered by mistake; receiving 
stolen property; theft of services; theft by failure to make required 
disposition of funds received; unauthorized use of automobiles and 
other vehicles; theft from a motor vehicle; forgery; bad checks; access 
device fraud; deceptive or fraudulent business practices; insurance 
fraud and identity theft.

Financial Exploitation As used in this report, the illegal or improper use of an elder’s funds, 
property or assets.

General Assembly The legislative branch of the government of the Commonwealth of 
Pennsylvania comprised of the Pennsylvania House of Representatives 
and the Pennsylvania Senate.

Guardian A	fiduciary	 responsible	 for	 the	care	and	management	of	 the	estate	
(i.e., a guardian of the estate) or the person (i.e., a guardian of the 
person) of an incapacitated person. See 20 Pa.C.S. § 102.

Guardian ad Litem A person appointed by a court to represent interests of a minor or 
incapacitated person involved in legal proceedings.

Guardianship The legal arrangement under which a guardian has the legal right and 
duty to care for an incapacitated person and/or his or her property. 
See Black’s Law Dictionary, 776 (9th ed. 2009). 
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Guardianship Support 
Agency (GSA) 

An agency created pursuant to 20 Pa.C.S. §§ 5551-55 “to provide 
services, as an alternative to guardianship, to individuals whose 
decision-making ability is impaired, to serve as guardian when an 
individual is found to need a guardian and no other person is willing 
and	qualified	 to	 serve	and	 to	provide	services	 to	 courts,	 guardians	
and others.” 20 Pa.C.S. § 5551.

Home Rule County As used in this report, a county where the basic authority to act in 
municipal affairs is transferred from state law, as set forth by the 
General Assembly, to a local charter, adopted and amended by the 
voters.

Id. A signal referring to the authority or citation immediately before. 
Black’s Law Dictionary, 813 (9th ed. 2009).

Incapacitated Person (IP) “[A]n adult whose ability to receive and evaluate information effectively 
and	communicate	decisions	in	any	way	is	impaired	to	such	a	significant	
extent	 that	 he	 is	 partially	 or	 totally	 unable	 to	manage	 his	 financial	
resources or to meet essential requirements for his physical health 
and safety.” 20 Pa.C.S. § 5501.

Inter vivos An adjective describing a transfer of property during life, rather than by 
will or in contemplation of an imminent death. Black’s Law Dictionary, 
898 (9th ed. 2009).

Interdisciplinary Teams The teams described in (II)(C)(1)(d) modeled after the Supreme 
Court’s Children’s Roundtable Initiative and comprised of individuals 
from	different	fields	to	advise	and	support	guardians	and	the	court.

Inventory A guardian’s required statement, within three months of receiving any 
real or personal estate of his ward, of all received property and all 
anticipated receipt of property. See 20 Pa.C.S. § 5412. 

Joint State Government 
Commission (JSGC)

The primary, non-partisan research organization for the General 
Assembly that provides a readily available mechanism for conducting 
interdisciplinary studies. See 46 P.S. §§ 65 & 66.

Limited Guardianship A	 guardianship	 for	 a	 person	 whom	 the	 court	 finds	 to	 be	 partially	
incapacitated, wherein the guardian has only those powers consistent 
with	the	court’s	findings	of	the	person’s	limitations.	See 20 Pa.C.S. § 
5512.1(b), (d).

Model Code of Ethics 
(Model Code)

The Model Code of Ethics for Guardians adopted by the National 
Guardianship Association in 1988, which “suggest[s] ethical and legal 
standards designed to simplify and improve” the guardian’s decision 
making process. A Model Code of Ethics for Guardians § I (Nat’l 
Guardianship Ass’n 1988). 

National Guardianship 
Association Standards of 
Practice (NGA Standards)

The	Standards,	first	adopted	by	the	National	Guardianship	Association	
in 2000, which guide guardians in executing their duties and 
responsibilities. Standards of Practice Preamble (Nat’l Guardianship 
Ass’n 4th ed. 2013).

National Probate Court 
Standards

The standards originally published in 1993 by the National College of 
Probate Court Judges and revised in 2013, which “promote uniformity, 
consistency, and continued improvement in the operations of probate 
courts.” National Probate Court Standards (Nat’l Coll. of Probate Ct. 
Judges 2013).
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Neglect “The failure to provide for oneself or the failure of a caretaker to 
provide goods or services essential to avoid a clear and serious threat 
to physical or mental health. An older adult who does not consent to 
the provision of protective services will not be found to be neglected 
solely on the grounds of environmental factors which are beyond the 
control of the older adult or the caretaker, such as inadequate housing, 
furnishings, income, clothing or medical care.” 35 P.S. § 10225.103.

Non-Professional 
Guardian

As used in this report, a guardian with two or fewer guardianships at 
the same time. 

Offense Gravity Score A number used under Pennsylvania Sentencing Guidelines to denote 
the seriousness of an offense, with higher numbers representing more 
serious offenses.

Online Bonding Service As used in this report, an entity that sells bonds for guardians on the 
internet.

Orphans’ Court Division 
(Orphans’ Court)

As used in this report, the division of a court of common pleas exercising 
jurisdiction as provided in 20 Pa. C.S. § 711 over guardianships of 
incapacitated persons.

Orphans’ Court 
Procedural Rules

The rules governing practice and procedure in the orphans’ courts 
throughout the Commonwealth of Pennsylvania.

Personal Care Homes “Any premises in which food, shelter and personal care assistance 
or supervision . . . are provided for a period exceeding twenty-four 
hours for four or more adults who are not relatives of the operator,” 
who do not require the services in or of a licensed long-term care 
facility, but “who require assistance or supervision in such matters 
as	 dressing,	 bathing,	 diet,	 financial	 management,	 evacuation	 of	 a	
residence in the event of an emergency or medication prescribed for 
self-administration.” 62 P.S. § 1001.

Petition for Adjudication of 
Incapacity

The	petition	filed	pursuant	to	20	Pa.C.S. § 5501 et seq. to have an 
alleged incapacitated person declared incapacitated.

Petitioner As	used	 in	 this	 report,	 the	 party	 filing	 a	 petition	 for	 adjudication	 of	
incapacity. 20 Pa.C.S. § 5511(a).

Plaintiff A person, corporation, legal entity, etc., initiating a civil lawsuit, also 
called complainant or petitioner.

Plenary Guardianship A	guardianship	for	a	person	the	court	finds	to	be	totally	incapacitated	
and in need of complete guardianship services. See 20 Pa.C.S. § 
5512.1(c) & (e).

Physician Orders for 
Life-Sustaining Treatment 
(POLST)

A set of medical orders, similar to a do-not-resuscitate order. 

Power of Attorney (POA) Legal authorization for one person to act on behalf of another 
individual. 

President Judge A judge of the court of common pleas of a judicial district who exercises 
general supervision and administrative authority over judges and 
magisterial district judges within the judicial district.
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Principal In the context of 20 Pa.C.S. § 5461(d), “an individual who executes 
an advance health care directive, designates an individual to act or 
disqualifies	an	individual	from	acting	as	a	health	care	representative,	
or an individual for whom a health care representative acts in 
accordance with [the laws]. 20 Pa.C.S. § 5422.

In the context of a power of attorney, the individual who has executed 
the power of attorney, permitting or directing another to act on his or 
her behalf, subject to his or her direction and control.

Private Counsel As	used	in	this	report,	an	advocate,	counsel	or	official	agent	employed	
in preparing, managing and trying cases in the courts who is employed 
by a private person rather than by a government or subdivision thereof.

Private Guardian A	fiduciary	 responsible	 for	 the	care	and	management	of	 the	estate	
(i.e., a guardian of the estate) or the person (i.e., a guardian of the 
person) of an incapacitated person who is employed by a private 
person rather than by a government or subdivision thereof. See 
definition	of	Guardian.

Private Right of Action As used in this report, and as referenced in HB 2057, any older 
adult	who	is	injured	by	an	act	of	financial	exploitation	or	any	person	
authorized to act on behalf of the older adult may institute an action, in 
the court of common pleas, or any other court of competent jurisdiction, 
for damages sustained by the older adult.

Pro Bono Legal services performed free of charge. Black’s Law Dictionary, 1323 
(9th ed. 2009).

Probate Court Court with authority to supervise estate administration.
Professional Guardian As used in this report, persons serving as guardian for two or more 

non-family members at the same time.
Proposed Guardian The person or entity proposed to the court in the petition for adjudication 

of incapacity to serve as guardian. 20 Pa.C.S. § 5511(e). 
Protection From Abuse 
Order (PFA) 

A court order directing an abuser to cease abusing an individual and 
taking additional precautions to ensure the safety of that individual. 

Prothonotary The chief clerk of a court in some states, including Pennsylvania.
Public Guardian A	fiduciary	 responsible	 for	 the	care	and	management	of	 the	estate	

(i.e., a guardian of the estate) or the person (i.e., a guardian of the 
person) of an incapacitated person, who is employed by a government 
or	governmental	subdivision.	See	definition	of	Guardian.

Representative Payee As used in this report, the person or organization selected by a federal 
or	state	agency	to	receive	benefits	on	behalf	of	a	beneficiary.	

Representative-Payment 
Program

See	definition	of	Fiduciary	Program.

Respondent As used in this report, the person responding to a petition for 
adjudication of incapacity; the alleged incapacitated person.

Sealed File As	used	in	this	report,	a	file	which	may	not	be	accessed	in	the	absence	
of a court order.

Self-Neglect “The failure to provide for oneself . . . the goods or services essential to 
avoid a clear and serious threat to physical or mental health. An older 
adult who does not consent to the provision of protective services will 
not be found to be neglected solely on the grounds of environmental 
factors which are beyond the control of the older adult . . ., such as 
inadequate housing, furnishings, income, clothing or medical care.” 
See 35 P.S. § 10225.103.
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Serious Bodily Injury An “injury which creates a substantial risk of death or which causes 
serious	permanent	disfigurement	or	protracted	loss	or	impairment	of	
the function of a body member or organ.” 35 P.S. § 10225.103.

Serious Physical Injury An	injury	that:	“(1)	causes	a	person	severe	pain;	or	(2)	significantly	
impairs a person’s physical functioning, either temporarily or 
permanently.” 35 P.S. § 10225.103.

Sexual Abuse “Intentionally, knowingly or recklessly causing or attempting to cause 
rape, involuntary deviate sexual intercourse, sexual assault, statutory 
sexual assault, aggravated indecent assault, indecent assault or 
incest.” 35 P.S. § 10225.103.

Statute An act of the General Assembly. 1 Pa.C.S. § 1991.
Statutory Right As used in this report, a legal right granted by statute.
Surcharge As	used	in	this	report,	a	fee	imposed	on	filings	in	guardianship	matters.
Suspicious Activity 
Reports (SARs)

As	used	in	this	report,	a	document	that	financial	institutions	must	file	
with the Financial Crimes Enforcement Network following a suspected 
incident of money laundering or fraud.

Suspicious Death As used in this report, a death that is unexpected and circumstances 
or cause of which are medically or legally unexplained.

Undue	Influence As	used	in	this	report,	an	influence	by	which	a	person	is	induced	to	
act otherwise than by their own free will or without adequate attention 
to the consequences.

Unified	Judicial	System	
(UJS) 

The	unified	state	court	system	of	the	Commonwealth	of	Pennsylvania.

Uniform Adult 
Guardianship and 
Protective Proceedings 
Jurisdiction Act

A model statute addressing the issue of jurisdiction over adult 
guardianships, conservatorships and other protective proceedings, 
providing a mechanism for resolving multi-state jurisdictional 
disputes, and seeking to ensure that only one state will have 
jurisdiction over a particular guardianship at any one time.

Uniform Power of 
Attorney Act (UPAA)

A model statute providing a procedure by which people may manage 
their property via a power of attorney in case of future incapacity, 
and including safeguards for his or her protection. 

Volunteer Monitoring 
Program

As used in this report, a program that utilizes volunteers to monitor 
active guardianships and seek court involvement when intervention 
is necessary.

Ward See	definition	of	Incapacitated	Person	(IP).	
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Explanatory Statement

While we recognize that many adults live long, healthy and productive lives well beyond the 
age of 60, for the purposes of this Report, the Elder Law Task Force defines an elder as a 
person 60 and over, based on the use of that age by the Pennsylvania Department of Aging, 
the Area Agencies on Aging, the United States Administration on Aging and most aging services 
providers. This age originally comes from the Federal Older Americans Act (which created the 
“aging network” of services for older Americans). In addition, Pennsylvania Act 70 of 2010, 
which created Adult Protective Services (a reporting and investigative system for the under 60 
population), defines an “adult” as an individual between the ages of 18-59. Thus, the Task Force 
determined an “older adult,” or “elder,” would be defined as 60 and over. 

While some of these recommendations are equally applicable to younger adults with diminished 
capacity, the focus of the Elder Law Task Force is on elders. 

Disclaimer Statement

The materials contained herein, and the opinions expressed in this Report and 
Recommendations of the Elder Law Task Force, represent the views of the Elder Law Task 
Force and do not necessarily represent the official views of the Supreme Court of Pennsylvania. 
The Report is for informational purposes only as a service to the public and other interested 
entities. This Report does not constitute legal advice or a substitute for the advice of legal 
counsel. 

If you suspect an elder is being abused, please call:

Statewide Elder Abuse Hotline:  1-800-490-8505

or

Office of Attorney General Elder Abuse Hotline:  1-866-623-2137

The Elder Law Task Force
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