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PREFACE

The Report of the Judicial Reform Commission is a blueprint

for the future of Pennsylvania's judiciary; The Commission

studied those issues that it identified as needing reform and that.;

it viewed as ripe for reform. In order to arrive at the proposals i
presented in this Report the Commission gathered information from
the peopla of Pennsylvania as well as from recognized authorities
throughout the country. The proposals we present are solidly‘

grounded on hoth enlightened public opinion and recognized valld

research.

The staff of the Commlsslon was outstanding. I especially
thank Zygmont A. Pines, who, as legal counsel to the Commission,
realized the critical importance of the work and brought teo it

enormous vision, energy, insight, talent and inhtelligence. Part-

time counsel to each sub~committee; Mary 8. Wyatte
(Administration) Joyce €. McKeever, (Discipline), Michael C.
Barrett (Finance), and Velma A. Boozer (Selection), worked
diligently and conscientiously and T thank them., Vincent G.
Guest, Exeoutive Assistant, Department of State, helped to keep
the machinery of the Commission going.

I am indebted to thé Cownissioners, all of whom were
dedicated and-hardworking aﬂd who were energized by the importance

and excitement of this historic project. On behalf of the

commission I express my grabitude to the Governor for providing ug

with an opportunity to contribute meaningfully te judicial reform

in Pennsylvania.

January 1988
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GERERAL INTRODUCTION

On July 16, 1987, Governor Robert P. Casey signed an
executive order calling for an extensive re~examination of this
Commonwealth's judicial system. Governor Casey proclaimed that
“an impartial, independent, and honorable judiciary is
indispensable to justice in a democratic socilety,” and that there
was ""a growing consensus among the citizens of the Commonwealth
that there is a need to congider reform of Pennsylvania's judicial
system." To this end, Governor Casey created and appointed a
Commission, called the Pennsylvania Judicial Reform Commission,
which was entrusted with considering and recommending reforma.

The twenty-three Commission members, which included an
impressive array of civic leaders, public servants, legal
professionals and judges, were specifically directed to do the
following: (1) review Pennsylvania laws and regulations
pertaining to the judiciarys (2) consider proposed legislation,
including constitutional amendment, which would reform and improve

the judiciary; (3) exanine reform efforts in otherrﬁtates relating
to the judiciary; (4) actively seek out information and

recommendations from the judiciary, the legal prafession, and the

public at large; and (5) make speéific findings and

recommendations for proposed reforms. The Commission's work was

to be completed within six months,
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administrators, judges, and civic leaders) who made valuable
contributions in the specialized supject areas. These

brofessionals, who came from many areas of the United States, as

well as Canada, gave generouzly of their time and wisdom in order
to assist the Commission in resolving a host of difficult issueas.
The following summary of appearances reveals the breadth and

quality of this Commission's intensive deliberations.

Hon. Andrew Barilla, Distriet Justice fof Luzerne County and
President of the Special Court Judges Association of
Pennsylvania

beanne D. Bonney, Esqg., Director of the Pennsylvania District
Justice Project

Hon. Maxwell Davison, President of the Permsylvania Conference

of Trial Judges

Hon. D. Richard Eckman, President Judge of the Lancaster
County Court of Common Pleas

Hon. Abraham Gafni, former Court administrator of Pannsylvania
and presently a judge for the Philadelphlia County Court of
Common Pleas

A. Teo Levin, Professgor of Law at the Univerasity of Pennsylvania

School of Law and former Director of the Federal Judicial
Canter
Robert Lipsher, Administrative Director of the Administrative

Office of Courts (AOC) of New Jersey
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Introduction

The Committee on Judicial Diacipline was charged with the
task of examining the Pennsylvania judicial discipline system and
making recommendations for its improvement.

Initially, to inform itself regarding the operation of the
Pennsylvanla judicial discipline system, the Committes held two
informational sessions. On September 1, 1987, in Philadelphia,
the Committee heard testimony by the Honorable James R. Rowley,
Judge of the Pennsylvania Superior Court and cChairman of the
Judicial Inguiry and Re%iew Board, the Honorable Bruce Kauffman, a
Philadelphia lawyer and former Justice of the Pennsylvania Supreme
Court, a member of the 1968 Constitutional convention that created
the Judicial Inquiry and Review Board and a current member of the
Board, and the Honorable Alex Bonavitacola, Judge of the
Philadelphia Court of Common Pleas and a member of the Judicial
Inquiry and Review Board. On october 5, 1987, in Philadelphia,
the committee heard testimony by Robert Reuch, Executive Director
and General Counsel of the Judicial Inguiry and Review Board,; Mark
A. Aronchick, Esquire, a rhiladelphia lawyer who has practiced
before the Board, and Professor Steven Lubet, of Emory and
Northwestern Law Schoocls, who bhas written extenslively regarding
standards of judicial conduct. The Committee was further provided
with an extensive bibliography, which included the pertinent
provisions of the Pennsylvania Constitution and statutes, articles
on judicial discipline systems of other jurisdictioné, ineluding
the federal system, and advisory opinions issued by the Judicial

Inguiry and Review Board.

- T4 -
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Cn October 14, 1987, in Harrisburg, the Committee conducted a
public hearing to which, by appropriate notice, anyone interested
was invited to testify. Testimony was presented by Ira B.
Coldren, Jr., BEsquire, and Willlam A, stickel, Esguire,
respectively immediate past President of the Pennsylvania Bar
Assoclatlon and Chairman of the Bar Association's Judicial Inquiry
and Review Board Committee; Marc J. Sonnenfeld, Esquirs, Chairman
of the Board of Governors of the Philadelphia Bar Association; the
Honorable Alex Bonavitacola, for the Pennsylvania State Conference
of Trial Judges; James Morgan, Esquire, for the Speclal Court
Judges’ Association; Lora Lavin, for Common Cause of Pennsylvania;
Henry T. Reath, Esguire, a Philadelphia lawver:; and Danilel F.
Glagsmire, Esquire, a Potter County lawyer. In addition, the
Committee received written comments from many interested
individuals who could not appear to testify,

The Committee wighes to express its gratitude to everyone who
took time to appear before the Committee or to write, The
information and comments thug provided have been invaluable,

On O¢tober 21, 1987, the Committee mat in executive session
in Harrisburg. After consldering the testimony and other
communications it had received and the materials it had axamnined,
the members of the Comittes unanimously agreed upon the
recommendations to the Commission. The Commizgsion discussed the
Committee's recommendations at the commission's meeting in
Harrisburg on Novamber 17, 1987, and, with certain amendments,
Finally approved them at its meebing in Harrisburg on December 1%,
1987, The fellowing report states the recommendations thus

L




approved. Each secticn of the report contains one or more black-

letter recommendations, followed by supperting comment.

TI. Ihe Necessity of A Judicial Discipline System

Recommendatlon: There should be a system of judicial
disecipline, distinet from and in addition to impeachment, to
remove from office or otherwise discipline judges who have been
unfaithful to their trust; the system should also be empowered to
deal appropriately with judges who have become physically or
mentally unable to perform their duties.

Compent: A fundamental feature of our system of government
iz its division into three branches: the legislative, the
executive and the judicial, If the legislative and executive
branches are to maintain a proper relaticnship to each other, and
if the rights of'every individual are te be raspected, the
judicial branch must be not simply independent but composed of
Judges of integrity and professional competence who enjoy the
confidence and respect of the public. The Constitutional
provigion for impeachment of a judge, Pa. Cons, art. 6, §6, iz
inadequate to achieve such a judicial branch, for impeachment is
0 cumbersome and rarely inveked a process as not to repregent an
effective sanction for judicial misconduct. Tt is therefore
essantial that there be a separate system of judicial discipline,
and to ensure the effectiveness of this system, it should be
Constitutionally provided. ITn any event, since the present
Pennsylvania judicial discipline system is Constitutionally
provided, any change in it must be by Constitutional amendment.

The literature is uniform regarding the necessity of a
separate system of judicial discipline, and the purposes it should

- TG
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serve. The ABA Standards Relating to Judicial Discipline and
Disability Proceedings {hereinafter "ABA Standards') identify
these purposes in the Commentary to §1.1: ¥It is essential to
have & method for imposing judicial discipline for the following
reasons: +to protect the public: to preserve the integrity of the
judicial process; to maintain public confidence in the judiciary:
and to create a greater awareness of proper judicial behavior on

the part of the judges themselves.” These purposes accord with

thosze identified in both Gillis and Feldman, Michigan's Unitary

.

Tier Approach, 54 Chi.-Kent L.Rev. 117, 118 (1977), and Greenburg,

e Tilineds "yg-Tiert Tudicial. bised

ALyY. System;  Five Yesrs

and Counting, 54 Chi.-Rent L.Rev. 69, 76 (1977). One commentator
states that

[a]llthough the ultimate purpose of the
disciplinary commission is the promotion of
public confidence 'in the judiciary, it serves
three additicnal purposes. The Commission
increases awareness of the judicial cowmunity
of the consequences of viclating the standards
governing judicial conduct. By refining the
definitions of acceptabie judicial conduct
through a case-by-case determination, the
commission informs judges of what is expected
of them in specific cases. As a result, the
disciplinary commission is intended to deter
future judicial wisconduct.,

Blynt, Judicial Discipline ~ Doas It Exist in Pennsylvania?, 84

Dickinson L.Rev. 447, 448-49 (1980). In Judicial Disciplinary

proceedings in Mlnnesota, 7 Wm. Mitchell L.Rev., 459, 461-632

(1981), it is stated that "[t]o maintain the publicts confidence

in the courts, to insure the effective administration of Jjustice,
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and to maintain the integrity of the judicial system, judges are
dlsciplined if they engage in inappropriate behavior.™

The inadequacy of impeachment as the only procedure for
removing a iudge f£rem office may be seen from the federal
experiencé; Since the adoption of the federal Constitution, 200
years ago, there have been only 13 jfwpeachment trials in the
Senate, only 4 of which ended in conviction. fhe most recent
impeachment was of Judge Harry Claiborne on July 22, 19%86. It
ocourred because of public ocutrage that a federal judge should be
drawing his judicial salary while serving time in prison. As a
result of the experlence of the Claiborne impeachment, on April 9,
1987, Senators Wheeling, Sanford, Shelby, and Stevens lntroduced
5.J. Res. 113, a joint resolution proposing an amendment to the

constitution that would authorize the Congress to provide

procadures for the removal from offlce of federal judges found to |

have committed treason, bribery, or other high crimes and

misdemeanors., 8enator Heflin, as one of the sponsors of the joint

resolution and as Chairman of the Senate Judiclary Committee's

Subcommittee on Courts and Administrative Practice, has indlcated
that in the hearings on the resolution the =szubcommittee will
examine the various state judicial discipline systems as possible

models for a federal gystem. Heflin, The Impeachment Progess:

Modernizinq an Archaie System, 71 Judigature 123 (Bug./Sep. 1987).

i

Ir., Sltandards of Judigial Conduct

Recomendat Lons:

First: The Pennsylvania Constitution's present separate
but overlapping formulations of standards of judicial conduct in
— T w




Sections 17 and 18 of Article 5 should be amended and combined
into a single formulation.

Second: The drafting of the formulation should be at
once undertaken by a Special Committee the menbers of which would
be appointed, in equal numbers, by the Pennsylvania Supreme Court,
the Governor, and the General Assembly.

Third: The formulation should include, among other
provisions, provision that a justice, judge, or district justice
may be removed from office, suspended, censured, or otherwise
disciplined for: misconduct in office; neglect of or failure to
perform the dutiesz of office; conduct that is prejudicial to the
administration of Jjustice or brings the Jjudicial office into
disrepute whether or not done in a judlicial capacity ox prohibited
by law; and conduct in violation of canon or rule prescribed by
the Pennsylvania Supreme Court. The definition of “duties of
office" should ineclude a duty to make financial disclosure as may
from time to time be presaribed by law, canon or rule.

Comment; At present, the standards of judicial conduct are
statad in the Pennsylvania Constitution, Article 5, Sections 17
and 18(d), and in the American Bar Assoclation Code of Judicial
conduct, which, with some amendment, see infra, has been adopted
py the Permsylvania Supreme Court. These provisions overlap, thus
creating some ambiguity, and are incomplete. While Senate Bill
No. 1, 1987 Session, Printer's No. 1171, as reported from the
committee on the Judiciary of the House of Representatives, as
amended, June 22, 1987 (hereinafter "Senate Bill Wo. 1) would
amend, and strengthen, Sections 17 and 18(d), the amendment still
would hot, in the Committee's judgement, result in as clear a
statement of the standards of judicial conduct as is desirable.

Article 5, Section 17 of the Pennsylvania Constitution
provides:

{a) Justives and judges shall devote full
time to thely judieial duties, and shall not
engage in the practice of law, hold office in

a political party or political organization,
or hold an office or position of profit in the

- TG
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govearnment of the United States, the
Commonwzalth or any other municipal
corporation or political subdivision thereof,
exsept in the armed service of the United
States or the Conmonwealth.

{b} Justices and judges shall not engage
in any activity prohiblited by law and shall
not viclate any canon of legal or judicial
ethics prescribed by the Supreme Court.
Justices of the peace shall be governed by
rules or canons which shall be prescribed by
the Supreme Caurt,

(o) No justice, judge or justice of the
peace shall be paild or accept for the
performance of any judicial duty or for any
service connected with his office, any fee,
emolument or perquisite other than the salary
and expanses provided by law.

(d} No duties shall be lmpozed by law
upon the Supreme Court cr any of the justices
thereof or the Superior Court or any of the
judges thereof, except such as are judicial,
nor shall any of them exercise any power of
appointment except as provided in this
Constitution,

It is not apparent why §17(d) is not made appllicable td all judges
and district justices; the Committee believes it should be sno
expanded.

Sanate Bill No. 1 would amend §17 by adding paragraphs (e),
(£), and (g¢), reguiring financial disclosure and disclosure of an
interest in & pending matter, as follows [present paragraphs (a)
through {d) would not change]: |

(e) The Supreme Court ghall promulgate
finanglial disclosure requirements for all
justices, judges, justices of the peace and
other otflcers or emplaovees of the unified
judicial system which shall provide for no
less disgclesure than provided by law for
members of the General Assembly. Such
regulrements shall prohibit any justice,
judge, justice of the peace or other officer
or employee of the system from taking the oath
of office or entering or continuing upon his

- 80 -




duties or receiving compensation from public
funds unless he has complied with such
finangial disclosure regquirements. In
addition such disclesure shall include that
information desmed necessary for the fair and
lwpartial adnministration of justice,

(£) all Jjustices, judyes, justices of the
peace and other cffilcers and employees of the
unified judicial system who have personal or
brivate interssts in any action, proceeding or
appeal pending before thelr respective court
shell disc¢lose that fact to the court of which
that person is a member, officer or employee
and shall not act thereon.

{g) The Supreme Court shall promulgate
financial dlsclosure requirements for full-
time. attorneys employed by the Commonwealth
which shall provide for no less disclosure
than provided by law for members of the
General Assembly. This subsection shall not
apply to attorneys employed by political
subdivisions.

The Committee believes that standards of judicial conduct should
indeed require financial disclosure, but it is not apparent why
such standards should be "no less" strict than standards
applicable to mewbars of the Cenzral aAssenbly; it may well be that
the judicial standards sheuld be mare strict. The Committee
further believes that standards of judicial conduct should raquire
disclogure of an interest in a pending matter, but it may be that
such a reguirement iz better imposad by a Code of Judieial Conduct
than by a constitutional provision. 2s a general rule, a
Constitutional provision should not be too specifically expressed,
lest undesirable rigidity result,

Article 5, Secticn 18(d) of the Pennsylvania Constitutlon

provides:




§18. Suspension, removal, discipline and
compulsory retirement

() Under the procedure prescribed
herein, any justice or judge may be suspended,
removea from office or otherwise dlsc1plined
for violation of section 17 of thim artivle,
misconduct in office, neglect of duty, Ffailure
to perform his duties, or conduct which
prejudices the proper administration of
Jjustice or brings the judicial office into
disrepute and may be retired for disability
serlously interfering with the performance of
his duties,

Senate Bill No. 1 would amend §18(d) as
follows:

{d) Under the procedure prescribed
herein, any justice [or] judge or Justice of
the peace may be suspended, removed from
office or otherwise dlscipllned or_ censured
for violation of section 17 of this article,
misconduct in office, neglect of duty, failure
to perform hls dutmes, oxr uonduct whiuh

Senate Bill No. 1 would amend §18{d) as
follows:

LY Uader the ﬁrmvaduwa praﬁmribﬁd
Ay justl shice

Qap Ji'x'l“ m#iab ok iy
may’ be 1et¢red for disability serlously
1nter£er1ng with the performance of his
duties.
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This amendment would appropriately strengthen present $18(d); in
particular the Committee suppoerts the inclusion of district

justices and the rejection of the rule of Mabtter of Dallessandro,

483 Pa. 431, 397 A.2d 743 {1979}, by inclusion of conduct
occurring while nof acting in a judicial capacity.

The quegtion remains, howevey, whather there should ﬁe sﬁch
saparate, overlapping Constitutional statements of standards of
Judicial conduct. It i the committee’s -judgment that it would be
better to have a single statement, thereby avoiding any argument
that to the extent the present separate statementsrdiffer,
differing standards are lmposed.

Finally, the Commlttee notes an ambiguity arising from a
comparison of the ABA Code of Judlclal Conduct with the financial
disclosura requirements of the Public 0fficials' Ethies Ret, 65
P.5. $401 gt geg. (Purdon's Supp. 1987). The Fthics Act regulires
a judge to file a financial statement which includes

the name and address of any person from whom @

gift or gifts valued in the aggregate at §200

or more were received, and the value and the

circunstaheces of each gift,
Section 40L(h) (6). This requirement wmay in some circumstances be
difficult to reconcile with the requirement of Canon 2 of the ADBA
code of Judiclal Conduct that a judge pust Yavold impropriety and
the appearance of lmpropriety.? Futthermore, the Pennsylvania
Supreme Court in adopting the ABA Code deleted §C(4){c) o6f Canon
%, which would have required disclosure of any gift, beguest,
favor or loan whose value excesded $100 rather than the $200

reguirement under the Ethiee Act. In any event, any statute or

_.83_
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rule imposing a duty of financlal disclosure should be drafted
with reference to the provisions of the Code of Judieial Conduct
and the Ethics Act.

The foregoing considerations persuade the Committee that the
present constitutional formulation of standards of judicial
conduct should be re-examined and a single formulation prepared to
replace the two partly distinet, partly overlapping formulations
now contained in Sections 17 and 18 of Article 5. At the end of
this commenﬁ the Committee proposes a possible single formulation.
However, the Committee regards this fermulation as suggestive
only. Because of the importance of the subject, and tc achieve a
broad range of comment, the Committee recommends that a committee
be specially appointed and assigned the task of recommending a
final formulation for inclusion in the Constitution.

Without offering a comprehensive review of the authorities,
the Committee notes that there is ample precedent for the
standards of judicial conduct 1t recommends. The ABA Standards,
§3.3fb), support disciplinary action against a judge for “wilful
nisconduct in offlce." This ganerally refers to instances where a
judge while gerving in a Jjudicial capacity acts In bad faith,

Overton, Grounds for Judigial Discinline in the Context of

Judieial Disciplinary Comnissiong, 54 Chi.-Kent L.Rev. 59, 62

(1977). Some judges have challenged the term "wilful wisconductt
as being #o vague that inadequate notice is provided judges, but

the ceourts have generally rejected such challenges. See S. Rusgh

Nicholson v. Judicial Retirement and Removal Comm'n., 562 S.W. 2d

306 (Ky. 1978); In re Nowsll, 293 N.C., 235, 237 &.E.2d 246 {1977).

- 84 <




Furthermore, states imposing disciplinary action for "cause have
prevailed in the courts against claims of vagueness. See

Napolitano v. Waxrd, 457 F.2d 279 (7th Cir. 1972), cert. denied 409

U.s. 1037 {1972), rehearing denied 410 U.S. 947 (1973); Halleck v.

Berliner, 427 F. Supp. 22285 (D.C. D.C. 1977); Sarisohn v. App.

Div,, 265 F.S8upp, 455 (E.D.N.Y. 1367); In re Haqgerty, 257 La. 1

L

240 So.2d 463 (1970); Sharpe v. State, 448 P.2d 301 (Okla, Jud.
1868) . Wilful misconduct is more serious than "conduct
prejudicial to the administration of justice,” see Geiler v,
Comm'n _on Judigial oualifications, 10 cal. 34 270, 110 Cal. Rptr.
201, 515 P.2d 1 (1973), which ordinarily refers to violations
outeide the scope of judicial duties., Thue this charge has been
levied against a judge for driving while intoxicated, In re law,
Na. 73-ce-6 (T11l. Cts. Comm'n,, Feb, 1974); for committing lewd
and lascivious acts in public in violation of a city ordinance, In
re Lee, 336 So. -2d4 1175 (Fla. 1976); for operating an abstract
No. 72~Cc-L (I1l. Cte. Comm'n Aug. 1973); and for showing
pornographic wmovies and providing live performances of lewd acts

and engaging in illegal gambling activities, In re Haggerty, 257

La. 1, 241 Sc.2d 468 (1979). The ABA Code of Judicial Conduct
provides that it is appropriate to hold a judge to a higher
standard of conduct both on and off the bench. %gg Comment: to

Canon 2. Also gee Stern, Is Judicial Discipline in New Yoxk state

a Threat to Judicial Independence?, 7 Pace L, Rev. 291, 377-38%

{(Winter, 1887), for discussion of appropriateness of holding a

judge bo an appearance of impropriesty standard.
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The Committee suggests the following possible formulation of
standards of judicial conduct for further congideration by a

special committee:

Standards of Judicial Conduct

(a) Justices and judges shall devote full time to their

Judicial duties, and shall not engage in the practice of law, hold

office in a political party or political organization, or hold an

office or position of profit in the government of the United

States, the Commonwealth or any municipal corporation or politiecal

subdivisicen thereof, except in the armed service of the United
States or the Commonwealth,

(b) Justices, judges and district justices shall not engage
in any activity prohibited by law and shall not violate any rule
or canon of legal or judicial ethics prescribed hy the Supreme
Court.

(¢) Wo justice, judge or district justlice shall be paid or
accept for the performance of any judicial duty or for any service

connected with his office, any fee, emolument or perquisite other

than the salary and expenses provided by law,

() Bo duties shall be imposed by law upon any court or any
justice, judge or district justice except such as are Judicial,
nor shall any of them exercise any powar of appointment except as
provided in this Constitution.

(é) ALl jusgtices, judges, and district justices shall

provide financial dizclosure congistent with the reguirements of
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law, and no justice, judge or district justice may take the oath
of office or enter or continue upon his duties or racaive
compensation from public funds unless he has complied with 'such
financial disclosure reguirements.

{f) In accordance with the procedures presoribed in this
Constitution, any justice, judge or district jusktice may be
removed from office, suspended, censured, or otharwise discipiinad
for violation of subsections (a) through (e) of this section, or
for other misconduct in office, neglect of or fallure to perform
the duties of that office, or for conduct that prejudices the

adwinistration ef justice or brings the judicial office into

disrepute whether or not such conduct was engaged in in a judicial

capacity or was prohibited by law,

{g) In accordance with the procedures prescribed in this
Constitution, any justice, judge, or district justice may be
removed from office, suSpended, or othsrwise lindited in activity
for disability serlously interfering with the performance of his

judicial duties.

Recommendation: The judicial discipline system should be
divided into two parts: an investigative division, within the
executive branch, and an adjudicative divisiow, within the
Judicial branch.

Comnent: The present judicial discipline system is a unitary
system, that iz the Judicial Inguiry and Review Board both

investigates a complaint of misconduct by a judge and decides

whether the complaint has merit. 7The United States Supreme Court
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hasg held that a single disciplinary board may investigate and
adjudicate a complaint without necessarilf violating the
respondent’s right to due process. Withrow v. TLarkin, 421 U.S. 35
(1974} . Morecver, the procedures of the Judicial Incuiry and
Review Board have been held consistent with due process. KXelger
Y. Bell, 332 F.Supp. 608, §17-20 (E.D.Pa.'lS?l). This conclusion
depends, iﬁ part, on the fact that the Judicial Incuiry and Review
Board's decision that a sanction should be imposed is
recommendatory only; on appeal, the Supreme Court "shall review
the record of the board's proceadings on the law and facts and may
permit the introduction of additional evidence.®

Senate Bill No. 1 would amend the present provisions of the
Constitution by deleting the provision that the Judicial Ingquiry
and Revlew Beoard "shzll recommend" a sanction to the Supreme
Court, substituting the prevision that "[i]f, after hearing, the
board finds good cause therefor, 1t shall render an order that.a
Justice, judge or justice of the peace be suspended [or otherwisa
disciplined]." 7This increase in the Board's powers may make
Senate Bill No, 1 vulnerakle to a dues process challenge, although
whether that is go 18 not entirely clear, for under tha bill, the
Supreme Court would still review the record "on the law and facts”
and could "permit the introduction of additional evidence.™

A unitary judicial discipline system is recommended by the
ABA standards on the grounds that it “avoids multiple
investigations, makes possible more prompt detef%inaticns, and
gives final disposition to the court in every case." §1.5. The
ABA responds Lo the due process lssue by stating that
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injo commisslion member who conducts the

investigation of the matter should serve on

the hearing panel or with the commission in

considering this matter....
Section 5.9, Lommaentary.

The alternative to a unitary judicial discipline system is a

system in whieh the investigative and adjudicative functions are
structurally divided. At present, forty-one states have a unitary

gystem and nine states have a divided system. 8See Tesitor and

Sinks, Judigial Condycel? Oruanizations. States have only recently

turned to the use of a divided system. See Heflin, supra. The
committes has concluded that a divided system is preferable, for
the following reasons.

Tn testimony Te the Committee, members of the Judicial
Ingquiry and Review Board expressed great discomfort in serving in
both an investigative and adjudicative capacity, and specifically
ufged the Committee to recommend a divided system. OCbserving that
in their adijudicative capacity they acted as judges, they noted
the lmproprlety of a judge knowing facts learned in the
investigation of a case ss distinguished from facts learned only
as the regult of testimcny in court. They further noted that aven
though they resolutely sought to base their decisions only on the
evidence presented at the adjudicative proceeding, they felt
keenly that the respondent judge must regard the proceeding as to
some extent unfalr because of knowing that they knew of the
investigation and despite disclaimer, might be affected by it in
arriving at their decision. 1In olher words, the Coumittee was

told, combining the investigative and adjudicative functions in a
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single board inevitably creates at least the appearance of
unfairness, if not actual unfairness,

This testimony was confirmed by a lawyer who had practiced
before the Judicial Inguiry and Review Board. He acknowledged the
cases holding that his client had not been denied due process
because the investigative and adjudicative functions were
combined, but sald that nevertheless his client regarded the
hearing as unfair because, given the Board's combined functiens,
the bhasis of its decision was subject to question. Moreover, he
said, this appearance was in no way undone by the fact that the
Board's decision was only recommendatory. In fact the Supreme
Court's review can not be de npve, for the Court does not itself
see the witnesses whose teéestiwony it reads, and its deliberations
are inevitably shaped to some extent, and quite possibly a
decisive extent, by the Beard's "recommendation."

The suggestion of the ABA Standards that a judicial
discipline svstem will be enabled, if it is unitary, to make
prompt determinations is refutad by experience. An investigation
must in any event be conducted and there is ne reason to suppose
that a unitary system can conduct it with any greater expedition
than the investigative division of a divided system. In addition
one result of requiring the Supreme Court to review the record de
nove, and to take additicnal testimony 1f necessary, ls that ths
Court's decigions will necesgsarily be much more slowly reached
than if the Court reviewed the reéord as on other appeals,
accepting as fact findings supported by sufficient cvidence and

reversing only for errors of law or manilfest abuse of discretion,
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The Committee has also exawmined the federal system of
Judicial discipline. That examination confirms that
considerations of fairnesa to the respondent, prompt decision, and
public confidence in the judicial discipline system all argue for
a divided rather than unitary system.

The federal system of judicial discipline ig established by
the Judicial Council's Reform and Judicial Conduct and Disability
Act of 1980. 28 U.5.C. §§331 et, seg. (1982). The system's
procedures are as follows:

Like all other judiecial disciplinary systemns, the federal
procedure commences with the filing of a complaint. The complaint
ig filed with the clerk of the court of appeals for the circuit in

wihich the judge sits. How the Federal Judicial Disciplina Act

Works, 71 Judicature 15 (June-July 1987). The clerk then
transmits the complaint to the chief judge of tne circuit. After
reviewing the complaint, the chief judge may dismiss it if it
either fails to conforwm with the reguirements for a complaint,
directly relates to the merits of a decision or procedural ruling,
or is frivolous. 28 U.S.C. §372(c)(3)(A). In the alternative the
chief judge may determine that "appropriate corrective action®
has already been taken. 28 U.5.C. §372{¢){3)(B).

If, however, the complaint is not dismissed or corrective
action has not been taken, the chief judge must appoint a special
committee composed of the chief judge and equal numbers of
district and circult judges. This committee must conduct an
investigation as extensive as it considers necessary. 28 U.5.C.

]

§372(c) (4) and (5).




Upon receipt of the special committee's report, - the judicial
couneil may condict any additional investigation it considers
necessary. Then 1t "shall take such action as is appropriate to
assure the effective and expediticus administration of the
business of the courts within the circuit.” 28 U.S.C.
§372(a) (6) (B8). It may, however, refer the complaint along with
the records of the proceedings undartaken te that point and the
council's recommendations to the Judicial Conference of the United
States. 28 U.S.C. §372(c) (7) (2).

The Judicial Conference of the United States also may conduct
an additional investigation. The Conference then may take any
action it aeems appropriate. Furthermore, the Conference, on its
own or upén review of the judicial council's determination that
consideration of impeachment is warrantéd, may transfer the
complaint to the House of Representatives for whatever actien it
considers appropriate. 28 U.S.,C. §372(e)(8).

Throughout each of the procedures, the investigating body has
full subpoena power, including those bodies investigating after
previéus investigations have been completed. The federal system
thus compounds the problem of multiple investigations.

Thae investigation of United States District Judge Alcee
Hastings is an example of the delays that the federal system may
entail. On March 17, 1983, a complaint was filed against Judge
Hastings after he was acquitted of conspiracy to solicit and
accept money in return for being influenced in the performance of

official acts. Hagtings v. Judicial conference of the United

e

SBtates, 770 F.2d 1092, 1096-97 (D.C. Cir. 1985), cert. denied 106
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§.Ct. 3272 (1986). The chief judge appointed a special committee,

In re Petition to Inspect and Copy Grand Jury Materials, 735 F.z2d4

1261 (11th cir. 1984), gert. denied 469 U.S. 884 (1984), rehearing

denled 469 U.S. 100L (1984)., The case finally ended up in the

Judiclal Conferenca of the United States, which unanimously
recommended that Congress consider removing Judge Hastings from
the bench. The recommendation cane four years to the day after

the comnplaint was filed. Marcus, Congress Reluctantly Takes Up

Hastings! oustear, legal Times, March 30, 1987, at 2, ¢ol. 1. The

House Judiclary Committee now has the case and is investigating.

4.

Not only does the federal system multiply investigations and
entail delay, it has also been criticized for ite failure to
inform the public, "[T)aking public accountability as a discrete
congressional goal, the rulemaking under the set so far is cduse
for concern. Neither the processes used to develop the councils!
rules nor the efforts to make those rules known to the public
suggest that the Federal judiciary bas embraced this goal.!

Burbank, The Federal Judicgisl Discipline Agct:. . Is Decentralized

Selfwrequlationwﬂorking? 67 Judicature 183, 187 (Oct. 19%83).
Reference was made above te the oritigque of the federal system by
Senator Howell T. Heflin, who pariticipated in the iwmpeachment
proceedings against Judge Harry €laiborne of Nevada. Senator
Heflin has concluded that the federal system should be patterned

after state judicial discipline systems, net vice versa. See

Heflin, The Twpeachment Procgess: Modernizing an Archaic Systen,

71 Judicature 123, 125 {(Aug./Sept. 1987). While the Committes
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expresses no opinion on the merits of Senator Heflin's proposal,
it is persuaded that the federal judicial discipline system is not

an appropriate model for Pennsylvania's system.

IV. The Investigative Division Of The Judicial Digcipline System

A. Memberships and Powers
Racommendations:

First: The investigative division should have a nane
that would make its function c¢lear to the lay public, as for
example, Board of Complaints Regarding Judieial Conduct
(hereinafter "The Board").

Segond: The Board should consist of twelve members,
half of them law-trained and half of them lay members.

a. The law-trained menmbers

i. The law-trained membership should include a
district justice, who may but need not be law-trained; two Jjndges,
other than senior judges, one from the Courts of Common Pleas, the
other from either the Superior Court or the Commonwealth Court;
and three lawyers.

ii. 7he Governor should nominate the law-trained
menbers to the Senate from a list of names priovided by the Supreme

Court. The list should contain three times the number of names as

positions availabhle. If the Senate fails to approve or reject a
nomination within $0 days from the time of submission by the
Governor, the nomination should be deemed approved, Senate
approval should be by majority vote. If the Senate rejechts a
nomination, the Governor should be reguired to present another
nomination from the names remaining on the list provided by the
Supreme Court. If the Senate again rejects the nomination, the
Governor should be entitled to appoint from the list without
necessity of Benate approval.

b. The lay wmembers

i. No more than three lay members should be
registered in the samz political party.

ii. The Governor should nominate the lay members
to the Senate. If the Senate fails to approve or rBjLCt a
nomination within 96 days from the Lime of submissaion by the
Gavernor, the nomination should be deemed approved. Senate
approval sghould be by majority wvote.

- 94 -
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_ ¢. The terms of the members of the Board should be for
four years and should be staggered. The members of the first:
Board should be appointed as follows: Two law-trained and two lay
members for four years, two law-trained and two lay members for
three years, and two law-trained and two lay members for Twoe
years. In the case of a vacancy, the Govaernor should make an
appointment for the unexpired term.

Third: The Board's powers should include the power to:

a. Receive complaints regarding judicial conduct, £iled
either by an individual or by the Board itmelf.

b, Authorize investigations regarding complaints and
compel by subpoena the attendance and tastimony of witnesses,
including the respondent, and the production of dociments, books,
accounts, and cther records relevant to the investigation.

o. Determine whether there is probable cause to file
formal charges against a judge and present the case in support of
the charge=s. 2a finding of probable causge should reguire the
concurrence of a majority of the Board. .

d. Appoint its own chief counsel by majority vote of
the Board, hire staff, and otherwise prepare and administer its
own budget and do what is needed to ensure its efficient
operation.

a. Promulgate its own rules of procedure.

f. Through a special education division under the
direction of the Board's chief counsel, issue advisory opinions,
which should be published, without reference to any names. An
advisory opinion weuld not be binding on the adjudicative
division of the discipliinary system, though the adiudicative
divigion might give weight to whether the respondent had acted in
accordance with the opinion.

g. If on a complaint of mental or physical disability
the Doard Finds probable cause, it should, before filing formal
charges, present its findings to the judge and provide the judge
with opportunity to resign or whern appropriate to entexr a
rehabilitation progran.

h. Prepare and disseminate an annual report of the
Board's activities.

Commant: - The probable cause Investigation would datermine
that a complaint was not frivolous. A complaint based on the

merits of a decision or procedural ruling would be deemed
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frivolous, for it is not proper for a disciplinary board to
evaluate the merits of a decision by a judge; such an evaluation

belongs to the appellate process. See People ex rel, Harrod v,

Illingis Courts Comm'n., 69 Ill, 2d 445, 372 N.E. 24 53 {1977).

If the majority of the Board found probable cause to file formal
charges, it would be obliged to do mo. Fallure to file charges
when probable cause exists ignores the purpose of maintaining
confidence in the judiciary. The ABA Standards endorse the
requirement that a majority find probable cause. See § 4.23,
Commentary.

The majority of state judicial discipline systems allow the
investigating bedy to initiate an investigation on its own., The
ABA Standards recognize that latitude must be allowed for
complaints. ‘'Complaints submitted anonymously should not be
disregarded. Lawyers, court personnel, or litigants may fear
retaliation of a kind not insulated against.... Reports in the
news media relating to the conduct of a judge may form the basis
forlinquiry by the Commission, Reports or records required by law
or court rule to be filed or kept by the judge may form the basis
for inguiry by the Commission." § 4.1, Commentary.

Tﬁc power to promulgate rules, choose counsel, hire staff,
and administer its own budget would enable the Doard to be
independent and ie consistent with the powers given other
administrative agencies.

Allowing tLe Board to igsue advisory opinions wonld provide
judges with an important source for conformingqtheif behavior to
Judicidal standards. Generally speaking, it is much better, hy
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such educational efforts, to prevent or avoid undesirable conduct
than to punish such conduct after it occurs, Lawyers have long
been able to seek advisory opinions from bar association ethics
comnittees; judges should have the same resource., See Gardiner,

Preventing Judicial Misconduct: Defining the Role of Conduct

Organizations, 70 Judicature 113 (Aug./Sept. 1986); and Judicial

Commission Monitorsg Judicial Conduck, 59 Wis. B. Bull. 22 (1986).

Implicit in the powers that would be granted the Board would
be the obligation to dispose of all complaints with the wutmost
dispateh consistent with fairness to all concerned. TUltimately
the Board's ability to do this would depend on the appropriations
allocated to it by the General Assembly. The reguirement of an
annual report should enable the General Assembly and the public to

appraise the performance of the Board and its financial needs.

B.  Practice .and Procedure of the Board

Recommendationg:

First: Upon receipt of a complaint, the Board
should investigate the cowplaint and debermine whether it is
reasonably based. The Board should promulgate its rules for
determining whether a complaint is reasonably based.

Comment: The determination whether a complaint is
reasonably based is ordinarily made by the Executive Offlger of
the disciplinary body. The ABA Standards explain "reasonably
bagsed": "[The complaints] need not be made in any specific form,
not’ nead they be made under oath, but they must state facts that,
if tru;, would be grounds for discipline." § 4.1, Commentary.

Becond: The judge whose conduct is complaingd of
should be given a fair opportunity to respond to the complaint and
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to present to the Board such matters as the judge chcoses. The
Jjudge should have the power by subpoena to compel testimony and
the production of documents, books, accounts, and other records
relevant to the investigation.

Comment: While it is accepted that a judge should be given
procedural due process in disciplinary hearings, there is some

disagreement agreement regarding the extent of due process righis.

See Peskoe, Procedures for Judislal Discipline: Type of

Commission, Due Process, and Right to Counsel, 54 Chi.-Kent L.Rev.
147 (1977). An individual confronted with possible loss of -
liberty in eriminal proceedings expects to receive the "full
panoply of due process protections." Id, at 151. Judicial
discipline proceedings, howevex, are not criminal proceedings and
do not threaten loss of liberty. "Once it is established that the
balance, in disciplinary proceedings, nust faveor the need 'to
protect the courts and the public from the official ministrations
of the person unfit to practice' rather than the rights of the
individual, it is clear that due process need not approach the

criminal standard." Id.

Third; Untll a determination of probable cause has
been made and formal charges filed, all proceedings should he
aonfidential except when the judge under Investigation waives any
right to confidentiality, or in any case in which independent of
any action by the Board the fact that an investigation is in
process becomes public, in which case the Board should be able to
issue a statement to confirm the pendency of the investigation, to
clarify the procedural aspect of the proceedihgs, to explain the
right of tha judge to a fair hearing without prejudgment or to
state that the judge denies the allegations.

Comment: Ever since states established judicial discipline

R Bt P

systems, the issue of confidentiality has been of primary concern.
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All fifty states and the District of Columbia have enacted =mome

type of confidentiallty provision as part of their disciplinary

systems., Shaman and Begue, Silence Isn't Alwavg Golden:

58 Temple L.Q. 755, 756 (1985). Nineteen states permit public

disclosure when formal charges are filed with a commission;
twenty~two permit public disclosure when, after formal hearings, a
commission makes a recommendaltion of discipline to its state's
highest court; and nine states and the District of Columbia parmit
disclosure only when the state's highest court orders a sanction.
1d.,

One of the primary arguments for confidentiality is that it
encourages participation in the disciplinary process by protecting
complainants and witnesses from retribution or harassment and by
reducing the possibility of subornation of perjury. The argument
is unpersvasive for several veasons, First, even when
confidentiality is providad, most states allow the judge to
respond to the cemplaint in the investigatory stage. From the
complaint the judge can usually determine who brought the

complaint. Confidentiality, Public Access to Recaords Examined at

Judigial Conduct Conference, 70 Judicature 244 (Dec./Jan. 1987).
furthemmore, upcn a finding of misgenduck, the names of the
complainant and witnesses become a matter of public record. Thus,
Shaman and Begue have concluded that "[b]ecause of the practical
limitations prevaenting guarantees of genuine confidentiality and .

the existence of various competing considerations bearing on a

decision to participate in the judicial disciplinary process,
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claims that confidentiality necessarily fosters such participation

may be exaggerated.” 8illence Isn't Alwavs Golden, supra at 761-

62. In thls regard it should be noted that the Committee
recommends that complainants and witnesses acting in good faith be
granted immunity, gee infra, which should encourage participation
in the disciplinary process,

' Ancther argument for confidentiality is that it protects the
reputation of innocent judges wrongfully accused of misconduct.
Todd and Proctor, Burden of Proof, Sanctions, and Confident ity,
54 Cchi.-Kent L,Rev. 177, 193 (1377). Proponents of
confidentiality argue that 75% of complaints are unfounded,

frivolous, or outslde the disciplinary board's jurisdiction.

Silence Tan't Always Golden, supra at 762, This argument has
merit, but it does not support the present law in Pennsylvania,
which is that proceedings before the Judicial Inquiry and Review
Board lose their confidential character only when the Board
recommends sanction and files the record of the proceeding in the
Supreme Court. The testimony and statements yeceived by the
committee were divided in opinion. Nevertheless, the Committee is
parmuaded that the interest in a judge's reputation is, on
balance, adeguately protected by assurance of confidentiality up
to a finding of prokable cause. &inca the 75% of complaints that
are dismissed as without merit would thus never be discloged, the
judge's reputation would not be harmed by them. Admittedly a
judge's reputation might he harmed by disclosure of a complaint
supported by probakle cauge but later dismissed after hearing. In

the Committee's judgment, however, much greater harm is done by
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keeping confidential even complaints supported by probable cause.
As a practical matter, demonstrated by experience in Pennsylvania
information regarding such couplaints may leak out anyway, and an
attempt to maintain confidentiality can then only result in the
public having less than complete information, encouraging the
perception by scme, and perhaps nany, persons that there may be a
"caver-up.” As discussed above, a primary purpose of a Judicial
discipline system iz to maintain public confidence in the courts,
and an individual judge's interest in reputation must vield teo
every reasonable measure to achieve such confidence. No one need
accept judicial office. Once accepted, the office confers great
power and prestige, and correspondingly great responsibilities,
among which should ke the willingness to respond in a public
proceeding to a complaint supported by probable cause. 7

- It should alsc be noted that thes present systen has on
occasion put the Judicial Inguiry and Review Board in an
exceedingly awkward position. Although confronted with
statements, which may well be inaccurate and nisleading, about an
investigation, the Board must remain silent.

Requiring that proczedings based on complaints supported by
probable cause nust be public will ensure that the adjudicative
division, in ruling on such complaints, will conduct itgelf
fairly, with full attention to the intereats of the judge, the
complainant, and the public generally. It is Fundamental to our
system of government that proceedings, except in rarehcases, ba

public. Comment, A First Amendment Right of Access to Judicial

Disgiplinary Proceadings, 132 U.Pa.L.Rev. 1163, 1184-86 (1984).
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An evaluation of the California system states tbat "rilf a
conclusion can be drawn from the wmuch publicized investigation of
the California Supreme Court, concluﬁed this month, it is that
confidentiality , . . can work to undermine the independence when
it undermines public confidence in the courts." Benfell, The

Wages of Secregy, 65 ABA J. 1796 (1879). The Committee believes

that thé same may be said of the Pennsylvania judictal discipline
gystem's requirement of confidentiality.

Finally is the argument that confidentiality 1s necessary to
presexrve informal mechanisms such as resignations and private
adnonishments. Supporters of this argument emphasize that
disciplinary procedures are estabhlished to rid the bench of bad
judges and informal procedures accomplish that end. Ridding the
bench of bad judges is not the only purpose of judicial
disclpline, however. Two other purposes -- maintaining public
confidence and educating other judges -- are as important if not
more so. Nelther of these purposes is accomplished where only a
handful of cases reach the public eye. Private admonishments
subject the judicial disciplinary system to accusations of

favoritism, Sea Silence XIsn't Always Golden, supra at 765,

Indeed, some argue that private admonishments are much less
effective than public censure and that their retention is
warranted only in those jurisdictions where no formal sanction

short of ramoval is available. Greenbury, The Lillinois "Two-Tier"

Judicial Disciplinary Svstem: Five Years and Counting, 54 Chi.-

Kent L.Rev. 6%, B1l-86, 92-94 (1977).
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The Committee's proposal allows limited exceptions to the
rule of confidentiality in order to address two concerns raised in
testimony to the Committee. First, the fact that some Judges
would like public disclosure shoeuld be recognized, Second, the
Board should have the ability to say that an investigation is in
progress when that fact, independant of any action by the Board,
already has bean disclosed and the Board would be embarrassed by

beiny unable to make any comment regarding the disclosure.

c. Immunity
Recommendation: Members of the Board, chief counsel,

and staff should be absolutely immune from suit for all conduct in
the course of their official duties. If in good taith, a
complaint submitted to the Board or testimony related to the
complaint should be absolutely privileged and no civil action or
disciplinary complaint predicated op the complaint or teatimony
should be able to be maintained against any complainant or witness
or thelr counsel. Neither should a judge hear a matter involving
an individual who has filed a complaint, provided testimony, or
acted as counsel in a disciplinary proceeding against the judge.

Comment:: The ABA Standards provide that H{hoard)] wembers and
staff must be free from harassment. Immunity assures the
independence of the commission and eliminates a major deterrent to
service." §2.9, Commentary. Witnessas before the Committee also
emphasized the importance of immunity. Testimony alsc revealed
that at least on some occasions a judge subject to disciplinary

proceedings has retaliated against persons who have participated

in the proceedings.
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A, Membership and Powers

Recommendationsg:

First: The adjudicative division should have a
name that would identify it as a court that judges judges, as Tor
exanple, The Court of the Judiciary (hereinafter "rhe Court").

Second: The Ccourt should consist of seven members,
three of them judges and one a district justice, two lay members
and one lawyer. The judges should not be senior judges and should
be from the Courts of Common Pleas, the Superior Court, and the
Commonwealth Court; the district justice should be a lawyer. The
members of the Court should be selected in a wmanner, and their
terms shoild be, the same as with respect to members of the Board
of Complaints Regarding Judiclal Conduct.

Comment.: It will be noted that the commlttee recommends

that, in contrast to the membership of the Board of Complaints
Regarding Judicial Conduct, a majority of the membership of the
Court be compcsed of judges and a law-trained district justice.
The Committes believes that this difference in membership
appropriately reflects the differsnce in the functions of the
Board of Complaints and the Court. wWith regpect to complaints, it
is important that the‘lay public bhe broadly'represented {oome
argue that ail of the members of the investigative division should
be lay), for judges and lawyers may not perceive the judiclal
syatem as it is perceived from the outside. Thus they may hot he
as sensitive as they should be to its shortcomings; indeed thay
may have become hardened to, or acoepting of, conduct that
properly measursd, is unacceptable. The Court, howaver, would ba
a judicial body, and one of the highest importance for it would
judge the Judges. While the lay public should be represented to

some extent, to prevent the members of the Court from belng seen,
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fairly or not, ag showing favoritism towards a colleague, the
majority representation should be judicial to ensure that the
proceedings would be conducted with strict compliasnce to the law -
~ @ task that a layman untrained in the law cannot fairly be
expected to accomplish. Especially would such conmpliance be
essential in view of the power the Court would have to enter an

order not merely recommendatory but imposing sanctions, including

removal from the bench. See infra.

Third: The Court should be a court of record, with all
the attendant duties and powers appropriate to its function: The
Court's proceedings should be publie, conducted pursuant to rules
duly adopted -and promulgated by the Court and in accordance with
the law of evidence; parties appearing before the Court should be
enabled by subpoena to compel the attendance of witnesses and the
preduction of documents, books, accounts, and other records as
relevant; the Court's decisicns should be in writing and include
its findings of fact, conclusicns of law, and discussion of
reasons; Lhe Court should be empowered to enter such order of
removal from office, suspension, censure, or other discipline as
authorized by the Constitution (see discussion supra of Standards
of Judicial Conduct) and as warranted by the record: in the case
of a disabled judge, the Court should he empowered to enter such
order of removal from offjce, suspension, or other limitations on
the judge's activities as warranted by the record; and finally,
the proceedings before the Court should be transcribed.

Lomment: The rules governing proceedings before the Judicial
Ingpairy énd Raview Roard are as adopted and promulgated by the
Supreme Court. The Committee believes that it would be nmore
expeditious as well as consistent with the greater powears and
responsibilities that the Court would have for the Court to be
empowerad to adept its own rules. Such rules would not supersede
but would have to be consistent with any rule adopted by the

Supreme Couxrt.
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Fourth: The Court should have the power to order
suspended, without loss of salary, any judge against whom formal
charges have been filed with the Court by the Board or against

whom there has been filed an indictment or information charging a
felony.

Comment: Suspension without leoss of salary upon indlctment

for a felony is consistent with the present practice of the

Judicial Inquiry and Review Board. Suspension upon formal charges

is congistent with other judiclal discipline systems in which the
investigative and adjudicative functions are divided. 8ee, e.q.,
Ala. const. amend. 328, §6,19. An order of suspension would be
interltocutory and not appealable; to permit appeal would entail

undue delay. See infra.

Fifth: The Court should be empowered to prepare. and
administer its own budget, hire staff and otherwise make
expenditures as appropriate. The Court's request to the General
Assembly for the pegessary monies should be made separately and
not as an item in the reguest by the Supreme Court on behalf of
the judicial system, '

Lomment: It is essential that the Court, although part of

the judicial branch, be entirely independent.

B. Practice Before the Court

Recommendations:

First: Upon receipt of formal charges from the
Board of Complaints Regarding Judicial Conduct, the Court should
schedule a prompt hearing, affording, however, the respondent
judge full discovery and a fair opportunity to prepare for ‘the
hearing. At the hearing, the Board should have the burden of
proving the charges by clear and cenvincing evidence.

Lopmaent:  For other aspects of procedure befora the Court,

gee the recommendations and comment on the powers of the Court,
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supra. The Committes heard testimony that on occcazion there hasg
been undue delay in the procesedings of the Judicial Inquiry and
Review Board, and there was some suggestion that a time limit
comparable Lo the speady-trial rule in criminal proceedings,
Pa.R.Crim.P, 1100, should be imposed. The Committee concluded,
however, that that should bhe left to the Court's rule-paking
power, although an admonitien that hearings should be "prompt®
seems appropriate. It appears that delay in the procaadings of
the Judicial Inguiry and Review Board are to a considerable extent
attributable te the fact that the Board must both investigate and
hear complaints, often without adequate staff. Division of the
Judicial discipline system into investigative and adjudicative
sections, each independent, and each with the power to reguest
adeqguate appropriations, should enable the prompt investigation
of all complaints and the prompt adjudication of any supported by
probable cause.

The commentary in the AB2a Standards is pertinent to the
burden of proof:

The Jjudge is nol required to present affirmative

evidence in hls own defense, but he has the burden with

respact to affirmative defenses., The judgs may claim

the Fifth Amendment right to refuse to testify. Courts,

howeaver, have held that he may be removed from judicial

office for falling to explain the conduct in gquestion,

See Napoliteno v. Ward, 457 F.2d 279 (C.A. 7th 1972);
and In_re Osterpan, 13 N.Y. 24 1189 (Ct. on Jud. 1963) .

§5.13, Commentary. This reasoning accords with the Pennsylvania

Supreme Court's reasoning as regards financial disclosure. Sae In
B

Pt sy

re Glancey, 527 A.2d 237 (Pa. 1987).
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Since judicial discipline proceedings are not criminal, the
standard requiring that charges be proved beyond a reasonable

doubt is too high.

The standard of proof beyond a reasonable doubt has
been applied almost exclusively to c¢riminal proceedings.
In the case of In re Wirship, the United states Supreme
Court held that the due process clause 'protects the
accused against conviction except upon proof beyond a
reasonable doubl of every ract necessary to constitute
the crime with which he is charged.' Society has judged
that it is significantly worse for an innoecent man to be
found guilty of a crime than for a guilty man to go
free. The consequences of the life, liberty, and the
good name of the acecused from an erroneous conviction of
a crime are usually more serious than the effects of an
erronecus judgment in a civil case...

The reasoning for the imposition of guch a strict
standard in a c<riminal case 1is very compelling, but
those interests are not present in judicial dlscnpllne
and disability proceedings. Protection of likexty is
guaranteead by the United States Constitution: the
privilege of judgeship is not. The individual criminal
case has priorities focusing upon failrness to the
accuged, deterrence, and rehabilitation., These facteors
take precedence. Although the protection of scciety is
also an impcrtant priority, the determination of which
acts are crimes and the determination of punishment is
the way scciety’s interest is ultimately fulfilled,

In judicial discipline cases, the foremost and
primary obligations of the whole judicial disciplinary
system are the protecticn of the public and the
administration of justice. The interests of the
individual judge are congldered but they are noi
foremost. “The primary purpose is not punishment, ewven
though it may impose a penalty upon the 1nd1v1dua1
judge, The proceedings are not oriminal and the
criminal standards of due process do not apply.

Todd and Proctor, supra at 180-81.
The standard of proof by clear and convincing evidence is
regularly applied in administrative hearings where issues of

persconal security are at stake, for instance hearings for

deportation or loss of social security benefits. See e.qg., Woodbv

V. Immiqratign and Naturalization Stve., 385 U.8. 276 (1965).
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Judicial discipline proceedings are more like such proceedings
than criminal proceedings, Furthermore, the clear and convineing
standard is applied by a majority of the state judicial discipline
systems that have addresged the issue. The reasoning of the South
Dakota Supreme Court is parsuasive:

We note that it would be inappropriate to require
proof 'beyend a reasonable doubt' as this is not a
criminal prosecution. Proof by a mere preponderance of
the evidence is also inapposite because of the severity
of the sanction which can be lmposed. We conclude that
the proper standard of proof is by 'clear and convincing
avidence.' Such a standard provides adequate protection
for the party subject to charges but at the same time
does not demand sp, much evidence that the ability of the
commission and this court to effectively oversee the
judiciary is impaired.

In re Heurerman, 240 N.W. 2d 803, 505~06 (N.D. 1976},

Segond: If the Court dismisses all complainits against a
respondent justice, judge or district justice, the court should on
application enter an order that the respondent be reimbursed for
reasonable counsel feas and costs.

Comment: As a general rule in the United States, in contrast
to England, a party nust bear the éxpense of representaktion in
legal procsedings. Exception is made in certain cases where a
private watter has a particular publle dimension, as for example
in civil rights cases, where the pelicy of the law ls to encourage
the enforcement of civil rights by provision for allowance of
reagonable counsel fees and ceosts. Defense of a complaint of
judicial nisconduct may be protracted and expensive. Given the
public interest in ensuring not simply that a judge who has
engaged in mizconduct should be disciplined but also that an
innocent judge should be vindicated, the Committee believes a

provision for allowances of fees and costs is proper.
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Third: Members of the Court, chief counsel, and staff
should be absolutely immune from suit for all acnduct in the
course of their official duties, and no civil action or
dlSClpllnary conplaint predicated on tastimony before the Court

should be able to be maintained against any witnesses or their
counsel,

Comment: See discussion gupra of the importance of immunity

in proceedings before the Board of Complaints Regarding Judicial

Conduct.

C. Appellate Raview

Recommendations:

First: A judge or district justice aggrieved by an
order of the Court of the Judiciary should have the right to
appeal to the Supreme Court, in a manner consistent with the rules
of the Supreme Court,

Secpnd: The Board of Complaints Regarding Judicial
Conduct should have the right to appeal to thae Supreme Court fron
an order of the Court of the Judiciary dismissing a complaint, but
the appeal should be limited to ¢uestions of law,

Third: on appeal, the Supreme Couxrt should not
review the record de novo but rather as it would review the racord
in a eivil action in which the moving party has the burden of
proving its allegations by clear and conv1n01ng evidence. The
Supreme Court should be entitled, in its discretion, te award
counsel fees and costs.

Comment: Appeal by a Justice of the Supreme Court is
considered halow. In Illinois there is no right of appeal. BSes

People evaluation rel. Harrod, supra. As a practical matter,

however, the court of last resort may nevertheless assert a right

to some sort of review. Nor do considerations of prompt

P

disposition seem to the Committee to warrant denial of appeal.

Fourth: A justice aggrieved by an order of the Court of
Judiciary should have the right to appeal to a special tribunal
composed of seven judges, not senior judges, chosen by lot from
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the judges of the Superior and Commonwealth Courts. The special
tribunal should hear and decide the appeal in the same manner in
which the Supreme Court would hear and decide an appeal to it from
an order of the Court of the Judiciary.

Comment: The Committee believes that if there is to be
public confidence in the judicial discipline system, Justices of
the Supreme Court should not be permitted te judge one of their
number. It is unreasonable to expect impartiality in such a
situation, and in any event, the appearance either of favoritism
or hostility is unavoidakle. It is further unreasenable to expect
that a harmonious working relationship between the Jjustices could
survive if an appeal by one of theﬁ were to be sustained with,
however, one or more dissents.

Because of such conflicts, a pro tempore court was resorted
to in Califernla when the appeal of Justice Mosk reached the
Supremea Coﬁrt during an investigation of the Supreme Court by the

disciplinary body in california. Mosk v. Superior Court, 2% Cal.

3d 474, 159 Cal. Rphtr. 494, 601 P.2d 1030 {19792). This withstood
gonstitutional challenge on the ground that the chief justice had
the ability to assign lower court judgesz to expeédite the work of
the Supreme Court. Furthermore, other astates have resorted to pro

fempore panels. See Yelle v, Xramer, 83 Wa. 24 464, 520 P.2d

{1974) ({use of pro Lenpere panel after all nine justices of the

Washington Supreme Court discqualified); State Bd. of Law Examiners

v. Spriggs, 61 Wyo. 70, 155 P.2d 285 (1945), gert. denied 325 U.S.

886 (1946} (Judges prc tempore assigned after all justices

disgualified); and State evaluation rel. Danger v. Kositzky, 38
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N.D. 616, 166 N.D. 616, 166 N.W. 534 (1918) (disqualification of

four of five justices requires four pro tempore judges).

‘The Committee recognizes that the proposal it makes was
deleted from Senate Bill No. 2, ﬁhich as amended would have the
Supreme Court review all appeals, including an appeal by a justice
of the Supreme Court., The Committee nevertheless balieves for the
reasonsg stated above that its recommendation is sound.

Fifth: An order of suspension, without loss of salary,
entered against a justice, judge, or district justice against whom
formal charges have been filed with the Court of the Judiciary by
the Board of Complaints Regarding dudicial Conduct or against whom
there has been filed an indictment or information charging a
felony should not be appealable.

Comment: To permit appeal would entail undue delay. Prompt

digposition of complaints is imperative,

V.

Recommendations:

Firgt: ' The judicial disciplinary system should be
assured by Constitutional provision that the General Assembly will
appropriate sufficient funds to enable the prompt and fair
investigation and adjudication of all complaints regarding
judicial conduct.

- Segond: The financial affairs of the Jjudicial
disciplinary system should be regularly audlited by the Auditor
General.

Comment: As noted gupra, the Board of Complaints Regarding
Judicial Conduct and the Court of the Judiciary would each be
responsible for preparing -and administering its own budget and for
seeking appropriations from the General Assewbly. While the

General Assembly cannot, and should not, be bound to make any
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particular appropriation, the Committee believes that it would be
ugeful to include in the Constitution a provision mandating that

the judicial disciplinary system be adequately Einanced.

Conclusion

The highest aspiration aof our society is that our
government be a government under law., No doubt, given human
imperfection, we shall naver entirely achieve that agpliration, but
we may hope that with continued effort we may steadily cone
closer. It is in that spirit that the Committee respectfully
subnits the foregoing recommendations.

The Committee does not suppose that the recommendations
cannot be improved. Moreaver, it recognizes that with respect to
at least some of the recommendationsg, reasonable persons will be
in disagreasment. Neverthseless, the Committee submite that in
gubstance the recommendations are sound. If they are adopted, the
Committee anticipates that the quality of the judiciary will be
improved, with a corresponding increage of public confidence that

justice is being served.
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SEPARATE STATEMENT TO THE DISCIPLINE REPORT

by Hon. Stewart J. Greenleaf*

In nmy view the majority of the members of the Board of

Complaints Regardiﬁg Judicial Conduct should be lay persons.

* Separate statepents were not eiroulated to the Commission and
repragent the views of the individual making the statement.
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